


value of the Receivership Estate's interest in that real propert. The Retaining Owners shall bear

the burden of proof for such condition.

The Retaining Owners' retention wil be in full satisfaction of their respective Allowed

Claims and deemed an assignment to the Receiver of any Third Part Claims they may have.

Should some co-owners wish to retain their interests ("Electing Owners") and others wish to be

treated under the Distribution Plan ("Non-Electing Owners"), then the Electing Owners shall

have a right of first refusal to buyout the Non-Electing Owners by making payment to the

Receiver in the amount of the market value of the Non-Electing Owners' collective interest in the

real propert. The bought out Non-Electing Owners wil retain Allowed Claims and receive Plan

Distributions under the Distribution Plan. The purchasing Electing Owners wil be treated as

Retaining Owners. Should no buyout be forthcoming, then the exception to Distribution Plan

treatment wil not be available.

Exercise ofthe foregoing Distribution Plan Exception must be completed (i.e., the

purchase by Electing Owners of the interests of the Receivership Estate and any Non-Electing

Owners must have closed) no later than the first business day that is 90 days after the Effective

Date of the Reorganization Plan.

To the extent that the Retaining Owners or Electing Owners fail to demonstrate the

separateness of the relevant real propert necessary for this Distribution Plan Exception or the

Electing Owners fail to close the buyout of the Non-Electing Owners, the Allowed Claims of

such Retaining Owners or Electing Owners shall be reduced by the expense to the Receivership

Estate incurred in responding to the attempted exercise of such Distribution Plan Exception,

including, without limitation, attorney's fees and costs.

B. Bare Land Election

The Sunwest Enterprise involved a relatively limited effort at land development. As a

result, the Receivership Estate includes certain bare land assets with no substantial improvements

in varying stages of entitlement or development ("Bare Land Properties"). All Bare Land

Properties wil be designated either as Divestco or Trustco Properties, and are identified on
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Exhibits 4 and 6, Investors in Bare Land Properties ("Bare Land Investors") may elect, by

unanimous consent, to retain their interests in exchange for their release of all claims against the

Receivership Estate, including any rights to Plan Distributions under the Distribution Plan, and a

deemed assignment of all of their third part claims, subject to the conditions described on the

attached Exhibit 12, or as may result from mediation or further Court order, but in no

circumstances on terms and conditions that materially affect the Distribution Plan. The Bare

Land Election shall be exercised by submission of an election notice to the Receiver concurrently

with the elector's Proof of Claim, to be received no later than the Claims Bar Date.

X. MEANS TO EFFECTUATE DISTRIBUTION PLAN

Implementation ofthe Distribution Plan wil take place on two parallel tracks: (i) the

Restructure of the Sunwest Enterprise; and (ii) liquidation of claims and certain assets of the

Receivership Estate, and the pursuit of Third Part Claims.

A. Restructuring

The Restructure wil be a three-step process. The first step is approval of the Distribution

Plan which recognizes the unitary enterprise and the consolidation of Claims and Assets, the

Claims Process, and the sources and priorities for distribution of Plan Distributions.

The second step is the confirmation of the chapter 1 1 Reorganization Plan that creates

REITCO as a REIT with SWP as the affiiated MLP, and creates REITCO securities and SWP

interests for the Receiver to distribute as Plan Distributions consistent with the Distribution Plan.

The third step is the employment by REITCO and SWP of new professional management to

increase value. An alternative to the second and third steps is for the confirmation of the chapter

11 Reorganization Plan to be in conjunction with a sale of some or all of the Holdco Properties

and affiiated assets by use of a Stalking Horse Sale and Auction, or a combination or hybrid

Restructure that involves a sale and the issuance of securities. If that approach is utilized, then

the Reorganization Plan may create a new legal entity (other than REITCO or SWP) to

administer (through operation and eventual sale) of the non-sold non-Divestco Properties. The
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Receivership Estate may also be utilized to administer the non-sold non-Divestco Properties.

Additional detail on this alternative is found in the Reorganization Plan.

l. Equitable Consolidation of Interests, Assets and Claims Pending

Confirmation of Reorganization Plan

Upon approval of the Distribution Plan, and for purposes of the Distribution Plan, all of

the assets of the Receivership Estate (excluding Third Part Claims) and all of the Claims against

the Receivership Estate shall be deemed consolidated for purposes of determining distributions

to Claimants. Management and control of all real and personal property in the Receivership

Estate shall be considered equitably consolidated under the Receiver for the unitary Sunwest

Enterprise, although bare legal title wil remain with the respective Receivership Entity unti

transferred pursuant to the Reorganization Plan. The equitable consolidation of Receivership

Estate assets and Claims is for purposes of Claim Allowance and Plan Distributions only. In

accordance with the principles set forth in IRS Field Service Advice Memorandum No.

1999520 i 6 (September 24, 1999), there shall not be a new "entity" or other vehicle created for

income tax purposes.

Equitable consolidation under this Distribution Plan shall not affect the rights of any

Secured Creditor with respect to any collateral in which it holds a lien or security interest. Each

Secured Creditor's collateral shall remain the legal propert ofthe applicable Receivership Entity

and the separateness of project cash flows and bank accounts shall continue to be maintained,

subject to any modification in the Reorganization Case including, without limitation, the terms of

a confirmed Reorganization Plan.

2. Chapter i 1 Reorganization Plan

The unitary Sunwest Enterprise comprised of all the assets ofthe Receivership Estate as

equitably reorganized and approved for the Distribution Plan, will be reorganized through the

Bankruptcy Case ofIn re Stayton SW Assisted Living, LLC,6 USDC Case No. 6:09-CV-06082-

HO (the "Reorganization Case"). Consolidated schedules of assets and liabilities for all

Stayton SW Assisted Living, LLC, is a partnership for income tax purposes.
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Receivership Entities wil be fied in the Reorganization Case and all pleadings in the

Reorganization Case shall be fied with the caption: "In re STAYTON ASSISTED LIVING,

L.L.C. (constituting the Unitary Sunwest Enterprise as determined by Order entered on

September _,2009 in U.S. District Court Case No. 09-CV-6056-HO." Although the aggregate

assets ofthe Sunwest Enterprise wil be collectively used to satisfy Allowed Claims in

accordance with the Distribution Plan, the determination that the Receivership Entities acted

together through a unitary business enterprise is only applicable for purposes of the SEC

Enforcement Action, the Federal Receivership Case, the relevant Bankruptcy Cases, and the

Reorganization Case, and does not serve to merge, consolidate, or otherwise combine the

Receivership Entities for income tax purposes. Upon fiing the consolidated schedules of assets

and liabilities for all Receivership Entities in the Reorganization Case, the remaining Bankruptcy

Cases wil be dismissed.

The Receiver and the CRO wil jointly cause to be fied in the Reorganization Case a

Reorganization Plan substantially in the form of the attached Exhibit 1. The Reorganization Plan

shall contain such provisions as the Receiver and the CRO consider necessary and appropriate to

implement the Restructure. In general, through the Reorganization Plan, direct or indirect

ownership interests in Holdco Properties and Receivership Entities wil be conveyed to REITCO

or SWP or subsidiaries ofREITCO, and the value ofREITCO, SWP and such subsidiaries shall

be distributed after the Effective Date as Plan Distributions to claimants pursuant to the

Reorganization Plan, as provided in this Distribution Plan. In the alternative to creating REITCO

or SWP, the confirmation of the chapter 11 Reorganization Plan may be in conjunction with a

sale of some or all of the Holdco Properties and affiiated assets to a third part entity by use of a

Stalking Horse Sale and Auction, in which case the value wil be distributed in the form of net

cash sale proceeds which wil be distributed after the Effective Date as Plan Distributions to

claimants pursuant to the Reorganization Plan.

Except with respect to any Holdco Property and affliated assets sold at a Stalking Horse

Sale and Auction TIC interests may be conveyed to SWP in exchange for SWP interests and
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other assets and non-electing TIC interests will be conveyed to REITCO in exchange for shares

on the Effective Date. The value ofREITCO shares and SWP interests wil mirror each other.

Assuming certain requirenients are met, TIC interests conveyed for SWP interests should

not be a taxable event. Except with respect to any Holdco Property and affiliated assets sold at a

Stalking Horse Sale and Auction, TICs may redeem their SWP interests for REITCO shares in

the future in order to sell their interests and the conversion wil be a taxable event. Properties

with TIC interests conveyed to SWP wil not be sold in a taxable transaction for four years

without procuring a replacement propert or providing certain additional compensation to TIC

Investors as set forth in the Amended and Restated Limited Partnership Agreement of SWP

Holdings, L.P. attached as Exhibit 4 to the Reorganization Plan.

Until the Effective Date of the Reorganization Plan, the Receiverwil manage and control

the unitary Sunwest Enterprise and report information to the Receivership Entities such that the

Receivership Entities can fulfill their independent tax fiing and payment obligations. Pursuant

to the Receiver's powers and duties under the Receiver Orders and applicable federal equity

receivership law, and the unitary enterprise finding ofthe Court, the Receiver wil control the

equity interests in the Sunwest Enterprise and wil retain the right to vote all Allowed Claims that

wil receive securities under the Reorganization Plan.

Secured Creditor interests wil receive treatment as provided in the Reorganization Plan.

Divestco Properties and Trustco Properties wil be included in the consolidated assets,

but unless a Loan Cramdown is necessary with respect to a Trustco Propert, such properties

may be abandoned from the Reorganization Case to the Receivership Estate. In any event, such

properties may not be transferred into REITCO or SWP.

B. Liquidation of Third Party Claims, Avoidance Actions, and Certain Assets

The liquidation aspect ofthe Distribution Plan wil involve reducing to cash the value of

certain claims and assets of the Receivership Estate.
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i. Third Part Claims Assigned to Litigation Trust

Third Part Claims and A voidance Actions, other than Secured Creditor Third Party

Claims, wil not be included in the consolidated assets. Instead, Third Part Claims and the

proceeds of Avoidance Actions, net of the $2 milion advanced by the CRO to the Receiver

pursuant to the Receiver Order, wil be assigned to a Litigation Trust for which the Receiver wil

serve as the sole trustee. Secured Creditor Third Part Claims shall become propert ofthe

estate in the Reorganization Case and shall, if not settled or resolved in the Reorganiz~tion Case,

be assigned to the Litigation Trust upon the Effective Date of the Reorganization Plan. Third

Part Claims and Avoidance Actions wil be pursued and, as recoveries/settlements occur, the

proceeds will be distributed from the Litigation Trust as cash Plan Distributions. Third Part

Claims and A voidance Actions may be commenced by the Receiver no later than April i 5, 2010.

No Claimant may pursue a Third Part Claim, and the Receiver is the sole part authorized to

pursue Third Part Claims, without prior Court approval.

2. Liquidation of Divest co and Trustco Properties

Divestco Properties wil be released from the injunction established by the Receiver

Orders as soon as reasonably practicable upon Court approval of the Distribution Plan.

Trustco Properties abandoned back to the Receivership Estate wil be sold by the

Receiver as markets recover and the net proceeds of such sales wil be distributed as cash Plan

Distributions.

XI. RETENTION OF JURISDICTION

The Court shall have and retain exclusive jurisdiction of matters arising out of, and

related to the Receivership Action and the Distribution Plan for, among other things, the

following purposes:

1. To resolve through Summary Procedures the Receiver's pursuit of

Disgorgement ofIll-Gotten Gains, Avoidance Actions and Third Party Claims

suitable for resolution by the Court.

2. To consider any modification ofthis Distribution Plan.
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3. To hear and approve the Reorganization Plan.

4. To hear and approve the HFG Settlement.

5. To hear and determine all objections or other disputes with respect to Claims.

6. To protect the propert ofthe Receivership Estate from adverse claims or

interference inconsistent with the Plan.

7. To cure any defect or omission, or reconcile any inconsistency in the

Distribution Plan or any order of the Court.

8. To issue such orders in aid of execution of the Distribution Plan as may be

necessary and appropriate.

9. To hear and determine all applications for compensation and reimbursement

of expenses of professionals.

10. To hear and determine all litigation, causes of action and all controversies,

suits and disputes that may arise in connection with the interpretation,

implementation or enforcement of this Distribution Plan and any settlements or

compromises reflected herein.

11. To recover all assets of the Receivership Estate, wherever located.

12. To enter a Final Decree closing the Federal Receivership Case and

discharging the Receiver.

XII. MISCELLANEOUS PROVISIONS

This Distribution Plan supersedes all prior discussions, understandings, agreements, and

documents pertaining or relating to any subject matter of the Distribution Plan. The headings

used in this Distribution Plan are inserted for convenience only and neither constitute a portion

of the Distribution Plan nor in any manner shall affect the provisions or interpretation(s) of the

Distribution Plan. Approval of this Distribution Plan shall not be deemed or construed in any

way to be assumption by the Receiver of any executory contract of any of the Receivership

Entities or the HFG Parties. Assumption and rejection of contracts wil be reserved for and

accomplished through the Reorganization Plan.
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All notices, requests and demands to or upon the Receiver to be effective shall be in

writing (including, without limitation, by facsimile transmission) addressed as follows:

Michael Grassmueck
United States District Court Receiver
The Grassmueck Group
P. O. Box 3649
Portland, OR 97208-5248

with a copy to:

William L. Larkins, Jr.,
LARKINS V ACURA LLP
621 SW Morrison St., Suite 1450
Portland, Oregon 97205

David L. Osias, Esq./A. Kenneth Hennesay, Jr., Esq.
Allen Matkins Leck Gamble Mallory & Natsis LLP
501 West Broadway, 15th Floor
San Diego, California 92101-3577

Dated: August 25, 2009

879993. 16/0C

ALLEN MATKINS LECK GAMBLE
MALLORY & NA TSIS LLP

By://s/ David L. Osias.
DA VID L. OSIAS
Attorneys for Receiver
Michael Grassmueck
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

SECURITIES AND EXCHANGE COMMISSION, )
)

Plaintiffs, ) Civil No. 09-6056-HO
)

)v. ) ORDER
)

SUNWEST MANAGEMENT, INC., CANYON )
CREEK DEVELOPMENT, INC., CANYON )
CREEK FINANCIAL LLC, and JON M. )HARDER, )

)Defendants, )
)and )
)

DARRYL E. FISHER, J. WALLACE GUTZLER,)
KRISTIN HARDER, ENCORE INDEMNITY )
MANAGEMENT LLC, SENENET LEAS ING )
COMPANY, FUSE ADVERTISING, INC., KDA )
CONSTRUCTION, INC., CLYDE HAMSTREET, )
and CLYDE A. HAMSTREET & ASSOCIATES, )LLC, )

)

Relief Defendants, )
)



This matter comes before the court upon the motion to approve

the Proposed Distribution Plan (#537) (the "Distribution Plan") filed

jointly by Michael Grassmueck, court-appointed Receiver (the

"Receiver") and Clyde Hamstreet, Chief Restructuring Officer ("CRO")

for Sunwest Management, Inc. ("SMI") and several hundred affiliates

(as defined in the Plan, the "Sunwest Enterprise") .1

The Court established a schedule for the filing of the

Distribution Plan and related pleadings and documents and the hearing

on approval of the Distribution Plan and related proceedings.

Pursuant to the established schedule, the Receiver and CRO filed the

Distribution Plan on August 25, 2009. Also on that date, the

Receiver and CRO filed their j oint motion for approval of the

Distribution Plan and notice of the approval hearing (( # 54 i), the
"Motion") as well as detailed declarations by the CRO. Alvarez and

Marsal advisors Matt Marcos and Paul Rundell, the Receiver, and his

forensic accountant Greg Gadawski of Financial Forensics.

The Court having considered the Motion, the Proposed

Distribution Plan for Interim Distribution of Assets (the

"Distribution Plan"), the Memorandum of Points and Authorities, the

supporting declarations, and all other supporting papers, letters

and/or oppositions received in connection with the same, having taken

evidence and argument at the hearing on approval of the Distribution

Plan held in open court on September 23, 2009 (the "Approval

lCapitalized terms not defined herein shall have the meaning
set forth in the accompanying Proposed
Distribution Plan.
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Hearing"), and having issued its findings of fact and conclusions of

law separately in connection therewith

HEREBY ORDERS AS FOLLOWS:

1. The Receiver's Motion is Granted, except as follows:

a) The Court reserves the determination of the

scope of Third Party Claims that the Receiver

shall be authorized to pursue to a later hearing

to be set by the Court;

b) Approval of the HFG Settlement shall be

deferred to a later hearing to be set by the

Court, and the HFG Settlement shall be

considered pursuant to Bankrupcty Rule 9019 (a) ,

wi th such HFG Settlement to be considered and

ruled upon no later than confirmation of the

Reorgani za tion Plan;

c) An obj ection by
Distribution Plan that a

any party to the

particular asset or

interest in property should be excluded from the

Federal Receivership Case and the operation of

the Distribution Plan or arguing the application

of an exception under the Distribution Plan,
shall be deferred to a later hearing to be set

by the Court, properly noticed to all parties,
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4 - ORDER

to occur not later than confirmation of the

Reorganization Plan;

d) Determination of the final terms of the

Bare Land Election in the Distribution Plan
shall be deferred to a later hearing to be set

by the Court, to occur no later than

confirmation of the Reorganization Plan;

e) The objection filed by the Non-Insider LLC

Member Group as to the rate of interest to be

paid on claims pursuant to Section IV.B. (2) (ii)

of the proposed Distribution Plan shall be

deferred to a later ruling by the Court, or

subject to further mediation or agreement among

the parties, to occur not later than

confirmation of the Reorganization Plan; and

(f) Any objection to the Distribution Plan raised by

secured lenders with regard to the allowance and treatment

of secured claims, under the Approved Plan, or the

Reorganization Plan, with regard to any terms concerning

the treatment or allowance of secured claims; or payments

to be made upon such claims; cure or waiver of any

defaul ts; shall be resolved and shall be considered under

sections 506 and 1129 of the Bankruptcy Code; and all

remaining obj ections of secured lenders are overruled.



2. All other objections to approval of the Distribution Plan are

overruled.

3. The Distribution Plan, as revised, is hereby approved (the

"Approved Plan"). A copy of the Approved Plan is attached hereto as

Exhibi t "1" and all terms thereof are incorporated herein and made a

part of this Order and shall be deemed enforceable as an order of

this Court. Each provision of the Approved Plan is authorized and

approved and shall have the same validity, binding effect and

enforceabili ty of every other provision of the Approved Plan, whether

or not mentioned in this Order;

4. The court authorizes and directs the Receiver and the CRO,

respectively as set forth in the Approved Plan, to take all actions

necessary and appropriate to implement the Approved Plan. In

particular, but without limitation, the Receiver and the CRO are

authorized to reorganize the unitary enterprise recognized by the

Approved Plan through the pending chapter 11 case of In re Stayton SW

Assisted Living, LLC, Bankruptcy Case No. 08-36637 pending before

this court, as set forth in the Approved Plan. The CRO and the

Receiver are authorized to proceed with filing of any notices,
motions, pleadings or other papers in the Reorganization Case

necessary or appropriate to effectuate the Distribution Plan and

confirm the Reorganization Plan. The Management Committee, the

Tenants-in-Common Committee, the Official Unsecured Creditors
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Committee and the Non-Insider LLC Member Group shall continue to

serve in their official roles and capacities as previously ordered by

the Court. The CRO and the Receiver are further authorized to file

motions to dismiss the remaining Bankruptcy Cases. In connection

therewith, notwithstanding anything in the Approved Plan or

Reorganization Plan to the contrary, the CRO and/or the Receiver

shall reserve the right to change the designation of any particular

property among Holdco, Trustco, or Divestco at any time until

confirmation of the Reorganization Plan;

5. The Court shall retain exclusive jurisdiction over all of the

matters set forth in the Distribution Plan

DATED this 2nd day of October, 2009.

s/ Michael R. Hogan
United States District Judge
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