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which have resulted or will result in the transfer of ownership to lenders or to SWP Holdings, 

LP prior to the Effective Date.  

Although the aggregate assets of the Sunwest Enterprise may be collectively 

used to satisfy claims in accordance with the Reorganization Plan, the operation of the Sunwest 

Enterprise as a unitary enterprise and a judicial order of deemed substantive consolidation 

should not cause a merger, consolidation, or other combination of the Receivership Entities for 

federal income tax purposes prior to the Effective Date of the Reorganization Plan.  This is 

based, in part, on IRS Field Service Advice Memorandum No. 199952016 (September 24, 

1999), which states that the substantive consolidation of a group of related partnerships for 

purposes of a bankruptcy proceeding does not merge or consolidate the partnerships for any 

purpose other than the bankruptcy proceeding, and that a partner in one of the substantively 

consolidated partnerships is not deemed to be a partner in all of the partnerships.  Further, the 

Reorganization Plan provides that the equitable consolidation of Receivership Estate assets and 

liabilities and Claims is for purposes of Claim allowance and Plan Distribution only and that 

there will not be a new “entity” or other vehicle created for income tax purposes.  However, 

Claimants should be aware that there is no direct authority as to the tax treatment of a unitary 

enterprise or deemed substantive consolidation where a third party, like the TIC Investors, PM 

Investors, LLCM Investors and NH-RE Investors, are part of the combined business and a Field 

Service Advice Memorandum is not binding authority against the Internal Revenue Service. 

If the operation of the Sunwest Enterprise as a unitary business enterprise and a 

judicial order of deemed substantive consolidation does not cause a merger, consolidation, or 

other combination of the Receivership Entities for federal income tax purposes, the TIC 

Investors and the other combined entities must each complete and file their respective tax 

returns and pay their respective taxes with regard to all tax liabilities associated with their 

ownership portion of the Sunwest Enterprise for all periods prior to the Effective Date of the 

Reorganization Plan.  Notwithstanding the above, as a result of the commingling activities of 
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the Sunwest Enterprise, it is possible that the Internal Revenue Service could take the position 

that the combined business has already become a partnership for Federal income tax purposes, 

in which case your tax consequences would be significantly different. 

XVI. CERTAIN FEDERAL INCOME TAX CONSEQUENCES OF THE STAND-
ALONE PLAN 

A. Background 

As described herein, if the Stand-Alone Plan is adopted by the CRO, REITCO, a 

corporation which may elect to be treated as a REIT for Federal income tax purposes, will be 

formed.  In addition, SWP Holdings, LP will issue limited partnership interests to electing TIC 

Investors that own Holdco Properties in exchange for their TIC Interests.  REITCO will become 

the general partner of SWP Holdings, LP.  SWP Holdings, LP and any TIC Investors who chose 

to retain bare legal title to their TIC Interests, as the direct or indirect owners of the Holdco 

Property, will lease the Holdco Property to a taxable REIT subsidiary owned by SWP Holdings, 

LP (the “TRS”).  In addition, SWP Holdings, LP has issued (or will issue) limited partnership 

interests to owners of certain Divestco Properties and certain properties that were sold that 

transferred their TIC Interests to SWP Holdings, LP (or will transfer their TIC Interests to SWP 

Holdings, LP prior to the Effective Date of the Reorganization Plan) pursuant to the offering of 

limited partnership interests in SWP Holdings, LP dated July 1, 2009, as supplemented (the 

“Divestco Properties Offering”)  In addition, Manageco, a corporation, will be formed and will 

be partially owned by the Claimants (but not in excess of 35%).  The TRS will enter into a 

management agreement with Manageco with respect to the Holdco Properties. 

REITCO may not elect to be treated as a REIT upon formation.  In such case, 

REITCO will initially be a C corporation for Federal income tax purposes.  During the time that 

REITCO is operated as a C corporation, REITCO will incur corporate tax and shareholders in 

REITCO will incur have dividends to the extent distributions are made by REITCO from its 

earnings and profits.  It is anticipated that REITCO will elect to be treated as a REIT some time 
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in the future.  Upon the conversion to a REIT, REITCO will recognize all of the built-in gain 

attributable to the assets held by REITCO at the time of conversion (subject to the election 

described below).  Built-in gain is the excess of the value of the asset at the time of conversion 

over the adjusted basis in the asset at the time of conversion.  REITCO may elect to 

(i) immediately recognize all built-in gain or (ii) recognize the built-in gain over a ten year 

period following the conversion as the properties are sold.  If a property is not sold during such 

ten year period, the requirement to recognize the built-in gain terminates.  In addition, REITCO 

must distribute all of its earnings and profits from the time that it began operating as a C 

corporation until the date of the conversion to a REIT.   

In addition, if REITCO chooses to be taxed as a C corporation, Section 351 of 

the Code may be applicable.  Section 351 of the Code generally provides that neither gain nor 

loss will be recognized upon the transfer of property to a corporation in exchange for stock, if 

immediately after the exchange, the transferors of the property control the corporation to which 

the property was transferred.  For purposes of Section 351 of the Code, “control” means 

ownership of stock comprising at least 80% of the total voting power of all classes of stock 

entitled to vote and at least 80% of the total number of shares of all classes of stock.  The HFG 

Parties, TIC Investors who do not elect to contribute their TIC Interests to SWP or retain bare 

legal title to their TIC Interests and PM Investors and LLCM Investors that elect not to retain 

their PM Interests or LLCM Interests will receive shares in REITCO.  Pursuant to the 

Reorganization Plan, the shares in REITCO will be distributed to the Claimants in satisfaction 

of their Claims.  It is anticipated that the “control” requirement under Section 351 will not be 

met by the transferors.  In such event, Section 351 of the Code would not apply and the 

contributing parties will realize gain or loss on the transfer of their property as described below.  

It is possible that under certain circumstances the transferors of property may be considered in 

“control” upon formation of REITCO.  In such event, Section 351 of the Code would apply and 

the contribution of the property by the parties would be tax free (except to the extent “boot” is 
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received), other than anyone considered a “debtor” under “the jurisdiction of a court in a title 11 

or similar case” with the meaning of Section 351(e)(2) and whose stock is used to satisfy the 

indebtedness of the Debtor.  In addition, to the extent Section 351 applies, the assets of REITCO 

would have a carryover basis and the amount of “built in gain” would increase or decrease 

depending on the tax basis of the contributed property. 

Although no assurances can be given regarding the application of Section 351 to 

the formation of REITCO, the Debtor has assumed, for purposes of the remainder of this 

discussion of tax consequences, that Section 351 will not apply, and that contributions to 

REITCO in exchange for stock will be a taxable transaction. 

B. TIC Investors 

1. Elections 

TIC Investors that own Holdco Properties may (1) elect to contribute their TIC 

Interest to SWP Holdings, LP for limited partnership interests in SWP Holdings, LP, cash (if 

any cash is distributed by the Sunwest Enterprise) and shares in Manageco (if issued), (the 

potential distributed cash and any proceeds from a liquidation trust, if utilized and shares in 

Manageco will be referred to herein as the “Future Distributed Property”), (2) elect to continue 

to own bare legal title to their TIC Interests or (3) decline to elect either option (1) or option (2) 

in which case the TIC Interests will be taken and exchanged for shares in REITCO and the 

Future Distributed Property.  TIC Investors that own Holdco Properties or Trustco Properties 

have had an adversary proceeding filed against them.  Pursuant to the adversary proceeding, 

each TIC Investor provided the CRO with the right to make certain decisions with respect to 

their TIC Interests including decisions regarding the sale or transfer of their TIC Interest.  In 

addition, the adversary proceeding directed the CRO to provide the TIC Investors with 

distributions in exchange for their TIC Interest as set forth in the Reorganization Plan.  If option 

(3) above is applicable, the CRO will rely on the adversary proceeding to take the TIC 

Investor’s TIC Interest and distribute to the TIC Investors shares in REITCO and the Future 
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Distributed Property.  TIC Investors in certain Divestco Properties may have adversary 

proceedings filed against them in the future. 

TIC Investors that own Trustco Properties will receive shares in REITCO and the 

Future Distributed Property.  

TIC Investors that owned, or own, Divestco Properties that made, or make, the 

election to contribute their TIC Interests to SWP Holdings, LP pursuant to the terms of the 

Divestco Properties Offering have, or will, receive limited partnership interests in SWP 

Holdings, LP and will receive the Future Distributed Property.  TIC Investors that own Divestco 

Properties that elect not to contribute their TIC Interests to SWP Holdings, LP pursuant to terms 

of the Divestco Properties Offering, will receive shares in REITCO and the Future Distributed 

Property. 

2. Section 1033 of the Code 

Section 1033(a) of the Code provides that if a property (as the result of its 

destruction in whole or in part, theft, seizure, or requisition or condemnation) is compulsorily or 

involuntarily converted into money or other property not similar or related in service or use to 

the converted property, the taxpayer may avoid recognizing gain if appropriate replacement 

property is acquired.  There are two possible alternatives that may apply to the TIC Investors. 

(a) Theft 

Section 1033 of the Code applies to property that is the subject of a theft.  The 

term “theft” is not defined in the Code.  However, Treasury Regulations Section 1.165-8(d) 

states that “theft” shall be deemed to include, but shall not necessarily be limited to, larceny, 

embezzlement and robbery.  The Fifth Circuit Court of Appeals, in Edwards v. Bromberg, 232 

F.2d 107, 110 (5th Cir. 1956) concluded that “theft,” as used in the Code, is not a technical 

word of art with a narrow definition.  Rather, it was intended to cover any criminal 

appropriation of another’s property to the use of the taker, including theft by swindling, false 

pretenses and any other form of guile.  The Internal Revenue Service agreed with this position 
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in Revenue Ruling 72-112, 1972-1 C.B. 60, stating that to qualify as “theft” loss within the 

meaning of Section 165(c)(3) of the Code, the taxpayer needs only to prove that his loss resulted 

from a taking of property that is illegal under the law of the state where it occurred and that the 

taking was done with criminal intent.  The Internal Revenue Service followed this interpretation 

in Revenue Ruling 2009-9, 2009-14 I.R.B. 735, when it stated that a Ponzi scheme constituted 

theft for purpose of Section 165 of the Code.  The facts in Revenue Ruling 2009-9 involved a 

scheme whereby investors made an investment in an investment account, the investors received 

income purportedly derived from such investment but which was, in fact, wholly or partially 

fictitious and distributions of which were made, at least in part, from amounts that other 

investors invested, the actions of the lead figure in the scheme constituted fraud or 

embezzlement under the law of the jurisdiction where the transactions occurred, the investors 

did not know that the lead figure engaged in the fraudulent scheme and the scheme was not a 

tax shelter.  Pursuant to Revenue Procedure 2009-20, the Internal Revenue Service established a 

safe harbor for investors that were claiming a theft based on a Ponzi scheme argument.   

To claim the safe harbor, the following factors must be met: (i) there must be a 

fraudulent arrangement that is an arrangement in which a party receives cash or property from 

investors; purports to earn income for the investors; reports income amounts to the investors 

that are partially or wholly fictitious; makes payments, if any, of purported income or principal 

to some investors from amounts that other investors invested in the fraudulent arrangement and 

appropriates some or all of the investors’ cash or property, (ii) there is a qualified loss resulting 

from a specified fraudulent arrangement in which, as a result of the conduct that caused the loss, 

the lead figure was charged by indictment with the commission of fraud, embezzlement or 

similar crime or a criminal complaint was filed alleging such crime, and the lead figure admitted 

the crime or a receiver was appointed with respect to the arrangement, and (iii) the investor is a 

“qualified investor,” which is an investor who qualifies to deduct losses under Section 165 of 

the Code, did not have actual knowledge of the fraud, invested in an arrangement that was not a 
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tax shelter and actually invested in the fraudulent arrangement.  As of the date of this Disclosure 

Statement, there has not been an indictment or criminal complaint filed against the Defendants.  

As a result, the TIC Interests would not fall within the safe harbor of Revenue Procedure 2009-

20.  Thus, the Claimant will be required to meet the general rules relating to whether a theft 

occurred.  A TIC Investor claiming a theft loss must demonstrate that the TIC Investor’s loss 

resulted from a taking of the TIC Investor’s property that was illegal under the law of the 

jurisdiction in which it occurred and was done with criminal intent.   

In the SEC Enforcement Action, the SEC alleged that the Sunwest Enterprise 

was operated as a virtual Ponzi scheme and that the Defendants ran the Sunwest Enterprise as 

an integrated unitary enterprise, commingling investor and creditor funds and operational 

revenue essentially into a single fund, often funneled through the personal bank accounts of 

Harder.  The SEC further alleged that the fact that the commingling was not disclosed to 

potential investors constitutes securities fraud.  The Court found that “the control and use of 

cash inconsistent with the legal restrictions and separateness that were contained in the TIC 

documents did deprive the TIC investors of the benefits of real property ownership to which 

they were entitled.”  In order for a TIC Investor to take advantage of Section 1033 of the Code, 

the TIC Investor must show that, under the law of the state in which the applicable Holdco 

Property, Trustco Property or Divestco Property was located, the real estate purported to be 

owned by the TIC Investor (and not simply the funds generated from operation of the real 

property) was stolen by the Defendants.  The Defendants have denied that this occurred.  

Further, the Internal Revenue Service could take the position that only the income from the TIC 

Investor’s property was stolen.  In such case, there would not be a theft of the real property 

under Section 1033 of the Code. 

In order to individually utilize Section 1033 of the Code, the TIC Investors’ TIC 

Interests would have to initially have been real property owned by the individual TIC Investors.  

In such case, the TIC Investors could take the position that their TIC Interests were stolen by the 
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Defendants after the TIC Investors acquire the TIC Interests.  TIC Investors that own (i) Holdco 

Properties, (ii) Trustco Properties and (iii) Divestco Properties that qualified as real property at 

the time that the TIC Interest was acquired may be able to utilize Section 1033 of the Code for 

theft, as described herein. 

However, if the original structure of a TIC Investor’s TIC Interest upon 

acquisition did not qualify as real property but was, in fact, a partnership interest, then there 

could not be a theft of a TIC Investor’s TIC Interest since the TIC Investor did not hold a real 

property interest.  In the alternative, however, there could be a theft by the Defendants of the 

applicable Holdco Property, Trustco Property or Divestco Property from the “tax partnership” 

that was created.  In that case, the “tax partnership” must make the election to utilize Section 

1033 of the Code and acquire the replacement property, which is not likely to occur.  In such 

case, the TIC Investors could not claim a theft of the real property because the real property 

would have been stolen from the “tax partnership” and not from the TIC Investor. 

One of the TIC Investors applied to the Internal Revenue Service for a private 

letter ruling that the TIC Investor’s TIC Interest was involuntarily converted because it had been 

stolen by the Defendants.  The Internal Revenue Service declined to issue a private letter ruling 

because it was determined that the request was primarily one of fact.  The Internal Revenue 

Service did not make a legal finding with respect to the application of Section 1033 of the Code. 

(b) Taking 

Section 1033 of the Code also applies to property that is the subject of a taking.  

To be considered a “taking” for purposes of Section 1033 of the Code, two elements must be 

satisfied.  The taking of property must be by a government authority that has the power to do so 

against the will of the owner, and the taking must be for public use.  Not all forced sales of 

property, including those made by court order, will satisfy the “public use” requirement.  For 

example, in Revenue Ruling 79-269, 1972-2 C.B. 297, a trustee in a bankruptcy sold stock held 

in a taxpayer’s margin account with a bankrupt brokerage firm.  Notwithstanding that the sale 
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was involuntary as to the taxpayer, the Internal Revenue Service concluded that the stock was 

not taken for public use because the individuals who benefited were the bankrupt company’s 

customers and creditors.  The Court has determined that, unless an election is made by a TIC 

Investor to contribute its TIC Interest to SWP Holdings, LP (with respect to Holdco Properties 

and certain Divestco Properties only) that the Holdco Properties, Trustco Properties and 

Divestco Properties will be taken and used for the benefit of the Claimants.  Consequently, the 

IRS could take the position that the taking was not for a public use. 

However, the term “public use” has been found to include the advancement of a 

“public purpose” by a transfer of ownership of privately-held property to (i) a government entity 

or (ii) a private enterprise, provided that in each case there is an advancement of the “broader 

and more natural interpretation of public use as public purpose.”  Kelo v. City of New London, 

125 S. Ct. 2655 (2005).  The Court has indicated that it “recognizes that its decision to approve 

the Reorganization Plan and, thus, to threat the Receivership Entities as a unitary enterprise and 

to authorize the commencement of a single chapter 11 filing to reorganize that unitary Sunwest 

enterprise will effect a non-voluntary taking on the Effective Date of the Reorganization Plan of 

the real property interests of the TIC investors, and the Court determines that such taking is for 

the public purpose of (i) ensuring the orderly and equitable administration of the Receivership 

Estate in furtherance of the public purpose underlying the appointment of the Receiver at the 

behest of the SEC, and (ii) assisting the SEC to protect the investing public redress the wrongs 

causing the investing public to suffer losses, and therefore, the takings are to be recognized as 

being for a public purpose.”  Thus, based on the Court’s finding of the existence of a “public 

use,” the TIC Investors may be able to elect Section 1033 treatment as a result of the a taking of 

the TIC Interest. 

In order to individually utilize Section 1033 of the Code for a “taking,” the TIC 

Investor’s TIC Interest would have to initially have been real property owned by the individual 

TIC Investor and the TIC Investor’s TIC Interest must be taken by the Court (thus excluding 
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any TIC Investor who contributed such TIC Investor’s TIC Interest to SWP Holdings, LP or 

retained bare legal title to the TIC Interest).  In such case, the TIC Investors could take the 

position that their TIC Interests were “taken” by the Court.  Thus, TIC Investors that own 

(i) Holdco Properties and do not elect to contribute their TIC Interest to SWP Holdings, LP or 

retain bare legal title, (ii) Trustco Properties and (iii) Divestco Properties and do not elect to 

contribute their TIC Interest to SWP Holdings, LP may be able to utilize Section 1033 of the 

Code for a “taking,” as further described herein. 

However, if the original structure of a TIC Investor’s TIC Interest upon 

acquisition did not qualify as real property but was, in fact, a partnership interest for income tax 

purposes, or a “tax partnership” was created as a result of the activities of the Defendants, then 

there could not be a “taking” of a TIC Investor’s TIC Interest.  However, the Court could “take” 

the applicable Holdco Property, Trustco Property or Divestco Property from the “tax 

partnership” that was created.  As described above, a partnership must make the election to 

utilize Section 1033 of the Code and acquire the replacement property.  Thus, in the case where 

a TIC Investor acquired a partnership interest in a “tax partnership,” or if the Defendants caused 

the TIC Investor’s TIC Interest to be considered a “tax partnership,” the “tax partnership” would 

be required to make the election under Section 1033 of the Code.  It is not likely that the “tax 

partnerships” will utilize Section 1033 of the Code or acquire replacement property. 

(c) Consequences of Application of Section 1033 of the Code 

TIC Investors need not make an affirmative election under Section 1033 of the 

Code but need only exclude the gain on their tax returns.  TIC Investors will receive “other 

property” (i.e. limited partnership interests in SWP Holdings, LP shares in REITCO and the 

Future Distributed Property, as applicable, from the Sunwest Enterprise in exchange for their 

involuntarily converted TIC Interests (either as a result of theft or as a result of a taking, if 

applicable).  In order to complete a Section 1033 exchange, TIC Investors will be required to 
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acquire sufficient qualified replacement property within certain applicable time frames, as 

described below. 

If a TIC Investor’s TIC Interest is converted pursuant to a theft, Section 

1033(a)(2)(B) of the Code provides that the time period for acquisition of the replacement 

property begins on the conversion and ends two years after the close of the first taxable year in 

which any part of the gain upon the conversion is realized.2 

If a TIC Investor’s TIC Interest is converted pursuant to a taking and the TIC 

Interest was real property (not including stock in trade or other property held primarily for sale) 

held for productive use in a trade or business or for investment, the time period begins on the 

conversion and ends three years after the close of the first taxable year in which any part of the 

gain upon the conversion is realized.3 

In order to avoid the recognition of gain under Section 1033 of the Code, a 

taxpayer must acquire, in the time frames described above, qualified replacement property (as 

described below) that exceeds the cost of the “other property” received by the taxpayer.  Thus, 

any TIC Investor that elects Section 1033 treatment will be required to acquire replacement 

property in an amount that exceeds the fair market value of the sum of any limited partnership 

interests in SWP Holdings, LP, shares in REITCO and the Future Distributed Property received 

by the TIC Investor, as applicable.  If the TIC Investor’s TIC Interest was converted because of 

a theft, the replacement property must be similar or related in service or use to the TIC Interest 

                                                 
2 Pursuant to Section 1033(a)(2)(B)(ii) of the Code, a taxpayer may apply to have the close of 
the replacement time frame extended.  Treasury Regulations Section 1.1033(a)-2(c)(3) requires 
that the application be made prior to the expiration of the two year period after the close of the 
first taxable year in which any part of the gain from the conversion is realized unless the 
taxpayer can show (i) reasonable cause for not having filed the application within such time and 
(ii) the filing of the application was made within a reasonable time.  The taxpayer must show 
reasonable cause for not being able to replace the converted property within the required time. 
3 A TIC Investor may extend such time as described above except that the reference to two 
years is changed to three years. 
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converted.  In the case of a taking, the replacement property can also qualify if it is like-kind to 

the TIC Interest converted. 

It is anticipated that the TIC Investors will receive limited partnership interests in 

SWP Holdings, LP, shares in REITCO and the Future Distributed Property, all of which will be 

considered “other property” that is not similar or related in service or use (or like-kind) to the 

converted TIC Interests.  Consequently, TIC Investors will be required to utilize cash from other 

sources to acquire the qualified replacement property in order to complete an exchange under 

Section 1033 of the Code.  In addition, it is likely that the total amount of “other property” 

(including limited partnership interests in SWP Holdings, LP, shares in REITCO and the Future 

Distributed Property, as applicable) to be received by the TIC Investor will not be known for 

several years after the Effective Date of the Reorganization Plan.  However, it is likely that a 

valuation of the distributed property will be made as of the time of distribution.  There is no 

assurance that any valuation will be accepted by the Internal Revenue Service.  Thus, the TIC 

Investor may not know how much replacement property they will need to acquire for purposes 

of Section 1033 of the Code.  The TIC Investor may be able to wait to acquire replacement 

property until the amount of the “other property” received is known.  However, the time frames 

described above may expire prior to the final determination of the value of the “other property” 

to be received by the TIC Investors.  In such case, the TIC Investors may be able to apply to the 

Internal Revenue Service for an extension of time to purchase replacement property which will 

be in the discretion of the Internal Revenue Service to grant.  In the alternative, the TIC Investor 

could estimate the value of the “other property” to be received and acquire replacement property 

based on such estimated valuation.  If the estimated value is lower than the amount actually 

received, the TIC Investor may recognize gain on the difference between the estimated value 

and the actual value. 



PROPOSE
D

 

Page 79 of 129 - RECEIVER'S, CRO'S AND DEBTOR'S DISCLOSURE STATEMENT 
(NOVEMBER 30, 2009) 

Tonkon Torp LLP 
888 SW Fifth Avenue, Suite 1600 

Portland, Oregon 97204 
503-221-1440 

3. Holdco Properties – Election to Contribute TIC Interests to SWP 
Holdings, LP if Section 1033 of the Code Does Not Apply 

TIC Investors that own Holdco Properties may elect to contribute their TIC 

Interests to SWP Holdings, LP and, in exchange, will receive limited partnership interests in 

SWP Holdings, LP and the Future Distributed Property.  Section 721(a) of the Code provides 

generally that no gain or loss will be recognized either to a partnership or any of its partners 

upon a contribution of property in exchange for an interest in the partnership.  Thus, the 

contribution of the TIC Interests to SWP Holdings, LP should not result in a taxable transaction, 

subject to certain exceptions described below.  The receipt of the Future Distributed Property 

will likely be a taxable sale, as described below. 

(a) Section 721 Contribution and Related Considerations 

Disguised Sale.  Pursuant to Treasury Regulations Section 1.707-3, if a 

transaction is determined to be a disguised sale, the non-recognition treatment described above 

does not apply, in whole or in part, to the contribution of property to a partnership.  A disguised 

sale can occur when a partner contributes property to a partnership and the partnership 

distributes other property (or money) to such contributing partner.  Generally, if a partner 

contributes property to a partnership and within two years of the contribution, a partner receives 

a distribution of other property, including money, from the partnership, the transaction is 

presumed to be a disguised sale.  If the partner receives a distribution from the partnership after 

two years, there is a presumption that the transaction was not a disguised sale.  Certain 

distributions from a partnership, including distributions of partner’s share of partnership net 

income, are presumed not to be part of a disguised sale transaction.  SWP Holdings, LP has no 

current intent to make distributions to its partners in excess of its net income within two years 

from the date of the contributions by the TIC Investors.  Consequently, the contribution of the 

TIC Interests to SWP Holdings, LP should not be viewed as a disguised sale.  However, see the 
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discussion below regarding the receipt of the Future Distributed Property from the Sunwest 

Enterprise to the TIC Investor. 

Investment Company.  Section 721(b) of the Code provides that the non-

recognition provisions of Section 721(a) of the Code will not apply to any contributions of 

property made to an “investment company.”  An investment company is a partnership where, at 

the time of the transfer or at the time of any future change in circumstances that were 

contemplated at the time of the transfer, 80% or more of the value of the company’s assets are 

held for investment and are, among other things, money and interests in REITs.  It is anticipated 

that the assets of SWP Holdings, LP will principally be interests in real estate.  Consequently, 

SWP Holdings, LP should not be treated as an “investment company” for purposes of 

Section 721(b). 

Pursuant to Section 752(a) of the Code, any increase in a partner’s individual 

liabilities by reason of the assumption by such partner of partnership liabilities will be treated as 

a contribution of money by such partner to the partnership.  Further, pursuant to Section 752(b) 

of the Code, any decrease in a partner’s individual liabilities by reason of the assumption by the 

partnership of such individual liabilities will be treated as a distribution of money to the partner 

by the partnership.  SWP Holdings, LP will assume the pro rata portion of the obligations under 

the debt secured by the TIC Interests contributed to SWP Holdings, LP by the TIC Investors.  

Thus, each contributing TIC Investor will be treated as receiving a distribution of money from 

SWP Holdings, LP which will result in a corresponding reduction in the contributing TIC 

Investor’s basis in SWP Holdings, LP.  Each TIC Investor, as a limited partner of SWP 

Holdings, LP, will be allocated nonrecourse liabilities equal to the sum of (i) the partner’s share 

of partnership minimum gain, (ii) the amount of taxable gain that would be allocated to the TIC 

Investor, as a limited partner of SWP Holdings, LP, under Section 704(c) of the Code if SWP 

Holdings, LP disposed of all partnership property subject to one or more nonrecourse liabilities 

of SWP Holdings, LP in full satisfaction of the liabilities and for no other consideration, 



PROPOSE
D

 

Page 81 of 129 - RECEIVER'S, CRO'S AND DEBTOR'S DISCLOSURE STATEMENT 
(NOVEMBER 30, 2009) 

Tonkon Torp LLP 
888 SW Fifth Avenue, Suite 1600 

Portland, Oregon 97204 
503-221-1440 

(iii) excess nonrecourse liabilities in an amount up to the amount of built-in gain allocable to the 

TIC Investor, as a limited partner of SWP Holdings, LP, pursuant to Section 704(c) of the Code 

to the extent such built-in gain exceeds the gain described in (ii) above, and (iv) the TIC 

Investor’s, as a limited partner of SWP Holdings, LP, share of the remaining excess nonrecourse 

liabilities as determined in accordance with the TIC Investor’s share of partnership profits 

(which will be equal to the partner’s percentage interest in SWP Holdings, LP).  Each TIC 

Investor, as a limited partner of SWP Holdings, LP, will also be allocated recourse liabilities 

equal to the portion of the recourse liability for which the partner (or related person) bears the 

economic risk of loss.  Thus, if the adjustments described above reduce the TIC Investor’s tax 

basis below zero, the TIC Investor will realize gain to the extent of such excess. 

If any contributing TIC Investor is an individual or a closely held corporation 

owned by individuals, pursuant to Section 465 of the Code, such TIC Investor must maintain its 

“at risk” amount with respect to its investment.  In the event that the TIC Investor’s “at risk” 

amount is not maintained, the TIC Investor may be subject to certain recapture rules with 

respect to the deduction of losses related to the investment. 

Section 722 of the Code provides that a contributing partner’s basis in the 

partnership is equal to the sum of (i) the amount of any money contributed, (ii) the contributing 

partner’s adjusted basis of the property contributed (including the adjustments pursuant to 

Section 752 of the Code described above) and (iii) the amount of gain, if any, recognized by the 

contributing partner pursuant to Section 721(b) of the Code. 

TIC Investors who receive limited partnership interests in SWP Holdings, LP 

may, after a period of one year from the date the limited partnership interests in SWP Holdings, 

LP are issued, exchange their limited partnership interests in SWP Holdings, LP for shares in 

REITCO or, at the election of REITCO, cash.  The exchange of limited partnership interests in 

SWP Holdings, LP for shares in REITCO (or cash) will be a taxable transaction and TIC 

Investors will recognize gain or loss equal to the difference between (i) the value of the 
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REITCO shares (or cash) received plus the amount of any debt reduction that occurs upon the 

exchange and (ii) the TIC Investor’s adjusted basis in the limited partnership interest in SWP 

Holdings, LP. 

(b) Capital Shift 

It is possible that, because the value of the TIC Interests contributed to SWP 

Holdings, LP will be based on a MIMO calculation rather than being based on the TIC 

Investor’s pro rata portion of the actual fair market value of the entire Holdco Property valued 

without consideration of the Bankruptcy Case, the Internal Revenue Service could take the 

position that there was a either a capital shift between limited partners of SWP Holdings, LP 

once the property was contributed to SWP Holdings, LP or that there was some type of other 

taxable exchange between TIC Investors before the contribution of the TIC Interests to SWP 

Holdings, LP.  However, because the TIC Interests are subject to the Bankruptcy Case, the 

value of the TIC Interests assigned by the Court should reflect the actual fair market value of 

these TIC Interests at the time of contribution.  Thus, there should be no partnership capital shift 

with respect to the contributed TIC Interests.  Further, there  is unlikely to be any other taxable 

transaction because the TIC Investors have not transferred or otherwise assigned their TIC 

Interests to the other Claimants in a taxable exchange even though the Bankruptcy Case may 

have affected the value of their TIC Interests. 

(c) Receipt of Cash and/or Shares in Manageco 

TIC Investors that contribute their TIC Interests to SWP Holdings, LP may also 

receive the Future Distributed Property in satisfaction of their claims.4  The Internal Revenue 

Service is likely to take the position that any Future Distributed Property received from the 

                                                 
4 It is possible that the Internal Revenue Service could take the position the that receipt of cash 
(if any cash is distributed by the Sunwest Enterprise) or Manageco shares (if issued) could be 
deemed to be received from SWP Holdings, LP and not the Sunwest Enterprise. In such, it is 
likely that the receipt of such property would result in a disguised sale as described above.  In 
such case, there would be a partial sale of the TIC Investor’s TIC Interest and the consequences 
to the TIC Investor would be similar to the consequences described herein. 
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Sunwest Enterprise would constitute a partial sale of the TIC Interest and a partial contribution 

of the TIC Interest to SWP Holdings, LP for a partnership interest.  Under this approach, the 

TIC Investor will be deemed to have sold a portion of the TIC Interest for cash received, 

property (Manageco shares) and the assignment of a pro rata portion of the debt secured by the 

TIC Interest and made a contribution of the remaining portion of the TIC Interest (subject to 

applicable debt) for limited partnership interests in SWP Holdings, LP.  The TIC Investor will 

realize gain or loss equal to the difference between the cash received, property received and 

debt transferred and the adjusted basis of the proportionate TIC Interest deemed to have been 

sold. 

(d) Installment Sale 

It is likely that the TIC Investor will receive the Future Distributed Property over 

several years following the Effective Date of the Reorganization Plan (or, if distributed in 2010, 

potentially after the close of a TIC Investor’s tax year if the TIC Investor does not use the 

calendar year as the TIC Investor’s tax year).  In such case, the exchange of TIC Interests for 

Future Distributed Property should be viewed as an installment sale for purposes of Section 453 

of the Code.  An installment sale means a disposition of property where at least one payment is 

to be received after the close of the taxable year in which the disposition occurs.  An installment 

sale does not include any (i) dealer disposition (which applies to persons in the business of 

selling personal or real property) and (ii) inventory.  In addition, the value of the Future 

Distributed Property that may be distributed over the next several years is not currently known.  

Consequently, the total purchase price for the portion of the TIC Interest sold for the Future 

Distributed Property will not be known in the year of sale.  Pursuant to Section 453 of the code, 

if the purchase price for real property cannot be determined by the close of the taxable year in 

which the sale occurs, the sale will be considered to be a “contingent payment sale” for income 

tax purposes and will be treated as an installment sale.  Unless a taxpayer elects out of the 

provisions of Section 453 of the Code (as described below), income received from the sale of 
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real property from an installment sale is reported under the “installment method.”  Because the 

partial sale of the TIC Interest is a “contingent payment sale,” pursuant to the “installment 

method,” the TIC Investors will be required to recover their basis in their TIC Interests over a 

15 year period which will create certain disadvantageous tax consequences to the TIC Investor.   

TIC Investors may also elect out of the provisions of Section 453 of the Code 

which would result in the immediate recognition of all gain and loss from the transfer.  In such 

case, the TIC Investor would be required to place a value of the property to be received.  If the 

actual value is different from the value assumed by the TIC Investor, additional gain or loss may 

be recognized in subsequent years. 

In the alternative to treating the partial sale as an installment sale, TIC Investors 

may be able to utilize the open transaction doctrine which would permit the TIC Investor to 

apply amounts received from the partial sale of their TIC Interests first to recover their tax basis.  

The open transaction doctrine is available only in rare and extraordinary circumstances and it is 

possible that the Internal Revenue Service could take the position that the open transaction 

doctrine is not available to TIC Investors. 

In addition, because the TIC Investors will have the right to future, contingent 

payments, pursuant to Section 483 of the Code (or if the contingent payment is considered a 

debt instrument, pursuant to Section 1274 and Section 1275 of the Code), a portion of the value 

of the Future Distributed Property would be treated as interest on such payments.  The amount 

treated as interest will be ordinary income to the TIC Investors.  

(e) Deemed Tax Partnership Prior to Contribution 

It is possible that, based on (i) the structure of the original transactions or (ii) the 

commingling activities of the Defendants, the TIC Interests held by the TIC Investors may 

already be considered as an interest in a partnership for Federal income tax purposes.  In such 

event, the TIC Investor would be deemed to be contributing the TIC Investor’s partnership 

interest in the “tax partnership” to SWP Holdings, LP in exchange for limited partnership 
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interests in SWP Holdings, LP.  The contribution of the deemed partnership interest held by the 

TIC Investors in the “tax partnership” to SWP Holdings, LP in exchange for limited partnership 

interests in SWP Holdings, LP should not be a taxable transaction pursuant to Section 721(a) of 

the Code.  However, the contribution will be subject to the basis adjustments and “at risk” 

considerations described above.  In the event that the TIC Interests were previously converted to 

partnership interests for Federal income tax purposes, similar adjustments and computations 

would have also occurred at the time that the “tax partnership” was created.  The prior 

discussion regarding a “capital shift” in Section XVI.B.3(b) is also applicable to the 

contribution of a partnership interest to SWP Holdings, LP. 

4. Holdco Properties – Election to Contribute TIC Interests to SWP 
Holdings, LP if Section 1033 of the Code Does Apply 

(a) TIC Investor Elects Section 1033 of the Code Treatment 

If there was a theft under Section 1033 of the Code of a TIC Investor’s TIC 

Interest (as described above), the TIC Investor’s TIC Interest should be viewed as being 

involuntarily converted into limited partnership interests in SWP Holdings, LP and the Future 

Distributed Property.  The transfer of the TIC Interest pursuant to the theft would result in the 

TIC Investor realizing gain or loss in an amount equal to the difference between (i) the value of 

the limited partnership interests in SWP Holdings, LP received and the Future Distributed 

Property received and (ii) the TIC Investor’s adjusted basis in the TIC Interest converted.  If the 

TIC Investor makes a valid Section 1033 election the TIC Investor’s realized gain (but not loss) 

would not be recognized and the TIC Investor will recognize gain only to the extent that the cost 

of the replacement property is less than the fair market value of the sum of (i) limited 

partnership interests in SWP Holdings, LP received and (ii) any Future Distributed Property 

received.  The TIC Investor’s basis in SWP Holdings, LP and Manageco will be equal to the fair 

market value of such limited partnership interests and shares as of the date received.  The TIC 

Investor’s basis in the replacement property acquired will be equal to the TIC Investor’s 
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adjusted basis in the TIC Interest converted (i) decreased by the amount of cash received (if any 

cash is distributed by the Sunwest Enterprise) which is not utilized by the TIC Investor to 

acquire replacement property, (ii) increased by the amount of gain recognized by the TIC 

Investor with respect to the TIC Interest converted and (iii) decreased by the amount of loss 

recognized by the TIC Investor with respect to the TIC Interest converted.   

(b) TIC Investor Elects Out of Section 1033 of the Code 

If the TIC Investor elects out of Section 1033 treatment, the likely treatment is 

that the theft of the TIC Investor’s TIC Interest and receipt of the limited partnership interests in 

SWP Holdings, LP and the Future Distributed Property will result in a taxable transaction and 

the TIC Investor will recognize gain or loss equal to the difference between (i) the sum of the 

value of the limited partnership interests in SWP Holdings, LP received and the Future 

Distributed Property received and (ii) the adjusted basis in the TIC Interest stolen.  The above 

transaction is subject to the application of the installment sales provisions.  See Section 

XVI.B.3(d) above for a description of the tax consequences of an installment sale.  In the 

alternative, it is possible that the TIC Investor may be able to take the position that, if there was 

a theft and the TIC Investor elects out of Section 1033 of the Code, non-recognition treatment 

under Section 721 of the Code applies because, if all aspects are viewed as one transaction, the 

TIC Investor’s real estate is owned by SWP Holdings, LP and the TIC Investor received limited 

partnership interests in SWP Holdings, LP.  Although this alternative appears to be more 

aggressive than the alternative described above, if this approach was adopted by the Internal 

Revenue Service, the TIC Investor would be viewed as contributing his or her TIC Interest in 

exchange for a limited partnership interest in SWP Holdings, LP and the consequences 

described in Section XVI.B.3 would apply. 

The ability of the TIC Investor to utilize a theft under Section 1033 of the Code 

is subject to the limitations described above regarding whether the TIC Interest initially 

acquired by the TIC Investor as an interest in real property or a partnership interest. 
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5. Holdco Properties – Continued Ownership of Bare Legal Title by 
TIC Investors if Section 1033 of the Code Does Not Apply 

TIC Investors that own Holdco Properties may elect to continue to own bare 

legal title to their TIC Interests. Any TIC Investor that elects to hold bare legal title to their TIC 

Interest will waive all rights to receive limited partnership interests in SWP Holdings, LP, 

shares in REITCO and the Future Distributed Property.  Each TIC Investor that continues to 

own bare legal title to their TIC Interests will be required to enter into an amended and restated 

TIC Agreement with respect to such TIC Interest.  Pursuant to the TIC Agreement, the TIC 

Investors will not have the right to approve or disapprove any matter with respect to the 

operation of the property, including with respect to the sale of the property.  In addition, rather 

than receiving their pro rata share of cash flow from the property, the TIC Investors will receive 

distributions and income allocations equal to the distributions and income allocations that would 

have been received if the TIC Investors had elected to contribute their TIC Interests to SWP 

Holdings, LP.  The Internal Revenue Service has issued Revenue Procedure 2002-22 which sets 

forth a list of guidelines that the Internal Revenue Service will use in determining whether to 

issue a private letter ruling that a particular tenant in common structure will be treated as 

separate interests in real property and not a partnership or other entity.  Revenue Procedure 

2002-22 requires that the sale, lease, or re-lease of a portion or all of the property, any 

negotiation or renegotiation of indebtedness secured by a blanket lien, the hiring of any 

manager, or the negotiation of any management contract (or any extension or renewal of such 

contract) must be by unanimous approval of the co-owners.  In addition, Revenue Procedure 

2002-22 requires that the co-owners must share in all revenues generated by the property and all 

costs associated with the property in proportion to the co-owner’s undivided interest in the 

property.  Thus, the TIC Agreement will not comply with the requirements set forth in Revenue 

Procedure 2002-22.  The arrangement between the TIC Investors who retain bare legal title and 

SWP Holdings, LP will have significant partnership attributes.  As a result, there is a significant 
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likelihood that ownership of bare legal title to the TIC Interests will be treated as the ownership 

of a partnership interest and not the ownership of an undivided tenant in common interest in the 

property for Federal income tax purposes.  In such event, any TIC Investors who chooses to 

retain bare legal title to their TIC Interest will not be able to take advantage of a Section 1031 

tax deferred exchange upon the future sale of the retained TIC Interest because the TIC Interest 

would not be considered to be an interest in real property and thus would not qualify as like-

kind property for purposes of Section 1031 of the Code. 

In the event that the arrangement between the TIC Investors who retain bare 

legal title and SWP Holdings, LP is treated as a partnership for tax purposes, the TIC Investors 

will be subject to the adjustment in nonrecourse and recourse liabilities pursuant to Section 752 

of the Code.  Each TIC Investor will be allocated recourse and nonrecourse liabilities as if such 

TIC Investor were a partner in SWP Holdings, LP.  Thus, if the adjustments described above 

reduce the TIC Investor’s tax basis below zero, the TIC Investor will realize income to the 

extent of such excess.  The prior discussion regarding the potential application of a “capital 

shift” in Section XVI.B.3(b) is also applicable. 

6. Holdco Properties – Continued Ownership of Bare Legal Title by 
TIC Investors if Section 1033 of the Code Does Apply 

(a) TIC Investor Elects Section 1033 of the Code Treatment 

If there was a theft under Section 1033 of the Code of a TIC Investor’s TIC 

Interest (as described above), the TIC Investor’s TIC Interest should be viewed as being 

involuntarily converted into an undivided tenant in common interest that is treated as a 

partnership interest for Federal income tax purposes (“Bare Legal Title Interest”).  The transfer 

of the TIC Interest pursuant to the theft would result in the TIC Investor realizing gain or loss in 

an amount equal to the difference between the value of the Bare Legal Title Interest received 

and the TIC Investor’s adjusted basis in the TIC Interest converted.  If the TIC Investor makes a 

valid Section 1033 election the TIC Investor’s realized gain (but not loss) would not be 
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recognized and the TIC Investor will recognize gain only to the extent that the cost of the 

replacement property is less than the fair market value of the Bare Legal Title Interest received.  

The TIC Investor’s basis in the Bare Legal Title Interest received will be equal to the fair 

market value of such Bare Legal Title Interest as of the date received.  The TIC Investor’s basis 

in the replacement property acquired will be equal to the TIC Investor’s adjusted basis in the 

TIC Interest converted (i) decreased by the amount of cash received (if any cash is distributed 

by the Sunwest Enterprise) which is not utilized by the TIC Investor to acquire replacement 

property, (ii) increased by the amount of gain recognized by the TIC Investor with respect to the 

TIC Interest converted and (iii) decreased by the amount of loss recognized by the TIC Investor 

with respect to the TIC Interest converted.   

(b) TIC Investor Elects Out of Section 1033 of the Code 

If the TIC Investor elects out of Section 1033 treatment, the likely treatment is 

that the theft of the TIC Investor’s TIC Interest and receipt of the Bare Legal Title Interest will 

result in a taxable transaction and the TIC Investor will recognize gain or loss equal to the 

difference between (i) the value of the Bare Legal Title Interest received and (ii) the adjusted 

basis in the TIC Interest stolen.  In the alternative, it is possible that the TIC Investor may be 

able to take the position that, if there was a theft and the TIC Investor elects out of Section 1033 

of the Code, non-recognition treatment under Section 721 of the Code applies because if all 

aspects are viewed as one transaction, the TIC Investor’s real estate is owned by the “tax 

partnership” and the TIC Investor received partnership interests in the “tax partnership” created.  

Although this alternative appears to be more aggressive than the alternative described above, if 

this approach was adopted by the Internal Revenue Service, the TIC Investor would be viewed 

as contributing his or her TIC Interest in exchange for an interest in the “tax partnership” and 

the consequences described in Section XVI.B.3 would apply. 

The ability of the TIC Investor to utilize a theft under Section 1033 of the Code 

is subject to the limitations described above regarding the TIC Interest initially acquired by the 
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TIC Investor as an interest in real estate or a partnership interest. 

7. Holdco Properties – Failure to Elect to Contribute TIC Interests to 
SWP Holdings, LP or Retain Bare Legal Title to TIC Interest if 
Section 1033 Does Not Apply 

TIC Investors that own Holdco Properties who do not elect to contribute their 

TIC Interests to SWP Holdings, LP or elect to retain bare legal title to their TIC Interests will 

receive shares in REITCO and the Future Distributed Property in exchange for their TIC 

Interests.  The receipt of shares in REITCO and the Future Distributed Property in exchange for 

the TIC Interests will be a taxable transaction and the TIC Investors will recognize gain or loss 

equal to the difference between (i) the value of the sum of the REITCO shares and the Future 

Distributed Property plus the amount of any debt reduction that occurs upon the exchange and 

(ii) the TIC Investor’s adjusted basis in the TIC Interest. 

The above transaction is subject to the application of the installment sales 

provisions.  See Section XVI.B.3(d) above for a description of the tax consequences of an 

installment sale. 

8. Holdco Properties – Failure to Elect to Contribute TIC Interests to 
SWP Holdings, LP or Retain Bare Legal Title to TIC Interest if 
Section 1033 of the Code Does Apply 

(a) TIC Investor Elects Section 1033 of the Code Treatment 

If there was a theft or a taking under Section 1033 of the Code of a TIC 

Investor’s TIC Interest (as described above), the TIC Investor’s TIC Interest should be viewed 

as being involuntarily converted into shares in REITCO and the Future Distributed Property.  

The transfer of the TIC Interest pursuant to the theft or the taking would result in the TIC 

Investor realizing gain or loss in an amount equal to the difference between (i) the value of the 

shares in REITCO received and the Future Distributed Property received and (ii) the TIC 

Investor’s adjusted basis in the TIC Interest converted.  If the TIC Investor makes a valid 

Section 1033 election, the TIC Investor’s realized gain (but not loss) would not be recognized 

and the TIC Investor will recognize gain only to the extent that the cost of the replacement 
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property is less than the fair market value of the sum of (i) the shares in REITCO received and 

(ii) any Future Distributed Property received.  The TIC Investor’s basis in REITCO and 

Manageco will be equal to the fair market value of such shares as of the date received.  The TIC 

Investor’s basis in the replacement property acquired will be equal to the TIC Investor’s 

adjusted basis in the TIC Interest converted (i) decreased by the amount of cash received (if any 

cash is distributed by the Sunwest Enterprise) which is not utilized by the TIC Investor to 

acquire replacement property, (ii) increased by the amount of gain recognized by the TIC 

Investor with respect to the TIC Interest converted and (iii) decreased by the amount of loss 

recognized by the TIC Investor with respect to the TIC Interest converted.   

(b) TIC Investor Elects Out of Section 1033 of the Code 

If the TIC Investor elects out of Section 1033 treatment, the theft or taking of the 

TIC Investor’s TIC Interest and receipt of the shares in REITCO and the Future Distributed 

Property will result in a taxable transaction and the TIC Investor will recognize gain or loss 

equal to the difference between (i) the sum of the value of the shares in REITCO received and 

the Future Distributed Property received and (ii) the adjusted basis in the TIC Interest stolen or 

taken.  The above transaction is subject to the application of the installment sales provisions.  

See Section XVI.B.3(d) above for a description of the tax consequences of an installment sale.  

The ability of the TIC Investor to utilize a theft or a taking under Section 1033 of 

the Code is subject to the limitations described above regarding whether the TIC Interest 

initially acquired by the TIC Investor as an interest in real estate or a partnership interest. 

9. Trustco Properties – If Section 1033 of the Code Does Not Apply 

TIC Investors that own Trustco Properties will receive shares in REITCO and the 

Future Distributed Property in exchange for their TIC Interests.  It is uncertain as to whether or 

not a Liquidating Trust will be used.  The owners of the Trustco Properties will have their TIC 

Interests taken pursuant to the Reorganization Plan as of the Effective Date.  The Trustco 
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Properties will be held by the Debtor or in a Liquidation trust until such time as the CRO has 

determined that the Trustco Property should be sold.   

The transfer of the TIC Interest in the Trustco Property for shares in REITCO 

and the Future Distributed Property will result in a taxable transaction to the TIC Investor and 

the TIC Investor will recognize gain or loss equal to the difference between (i) the sum of the 

value of the REITCO shares and the Future Distributed Property received plus the amount of 

any debt reduction that occurs upon the exchange and (ii) the TIC Investor’s adjusted basis in 

the TIC Interest. 

The above transaction is subject to the application of the installment sale 

provisions.  See Section XVI.B.3(d) above for a description of the tax consequences of an 

installment sale.  

10. Trustco Properties – if Section 1033 of the Code Does Apply 

(a) TIC Investor Elects Section 1033 of the Code Treatment 

If there was a theft or a taking under Section 1033 of the Code of a TIC 

Investor’s TIC Interest (as described above), the likely treatment is that the TIC Investor’s TIC 

Interest should be viewed as being involuntarily converted into shares of REITCO and the 

Future Distributed Property.  The transfer of the TIC Interest pursuant to the theft or the taking 

would result in the TIC Investor realizing gain or loss in an amount equal to the difference 

between (i) the value of the shares in REITCO received and the Future Distributed Property 

received and (ii) the TIC Investor’s adjusted basis in the TIC Interest converted.  If the TIC 

Investor makes a valid Section 1033 election the TIC Investor’s realized gain (but not loss) 

would not be recognized and the TIC Investor will recognize gain only to the extent that the cost 

of the replacement property is less than the fair market value of the sum of (i) the shares in 

REITCO received and (ii) any Future Distributed Property received.  The TIC Investor’s basis 

in REITCO and Manageco will be equal to the fair market value of such shares as of the date 

received.  The TIC Investor’s basis in the replacement property acquired will be equal to the 



PROPOSE
D

 

Page 93 of 129 - RECEIVER'S, CRO'S AND DEBTOR'S DISCLOSURE STATEMENT 
(NOVEMBER 30, 2009) 

Tonkon Torp LLP 
888 SW Fifth Avenue, Suite 1600 

Portland, Oregon 97204 
503-221-1440 

TIC Investor’s adjusted basis in the TIC Interest converted (i) decreased by the amount of cash 

received (if any cash is distributed by the Sunwest Enterprise) which is not utilized by the TIC 

Investor to acquire replacement property, (ii) increased by the amount of gain recognized by the 

TIC Investor with respect to the TIC Interest converted and (iii) decreased by the amount of loss 

recognized by the TIC Investor with respect to the TIC Interest converted.  

(b) TIC Investor Elects Out of Section 1033 of the Code 

If the TIC Investor elects out of Section 1033 treatment, the theft or taking of the 

TIC Investor’s TIC Interest and receipt of the shares in REITCO and the Future Distributed 

Property will result in a taxable transaction and the TIC Investor will recognize gain or loss 

equal to the difference between (i) the sum of the value of the shares in REITCO received and 

the Future Distributed Property received and (ii) the adjusted basis in the TIC Interest stolen.  It 

is likely that this would constitute an installment sale for tax purposes.  See the above 

description of the tax consequences of an installment sale. 

The ability of the TIC Investor to utilize a theft or a taking under Section 1033 of 

the Code is subject to the limitations described above regarding whether the TIC Interest 

initially acquired by the TIC Investor was an interest in real estate or a partnership interest. 

11. Divestco Properties – If Section 1033 of the Code Does Not Apply 

A TIC Investor that owns a Divestco Property or other property who contributed 

their TIC Interest to SWP Holdings, LP prior to the Effective Date pursuant to the Divestco 

Properties Offering should review the Divestco Properties Offering Memorandum, as 

supplemented, for a description of the tax consequences of such contribution.  The following is 

a summary of the tax consequences for TIC Investors that own Divestco Properties who did not 

contribute their TIC Interests to SWP Holdings, LP pursuant to the Divestco Properties Offering 

Memorandum.   

As set forth herein, certain Divestco Properties were foreclosed or will be 

foreclosed upon prior to the Effective Date of the Reorganization Plan.  TIC Investors who did 
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not elect to contribute their TIC Interests to SWP Holdings, LP pursuant to the Divestco 

Property Offering that own or owned Divestco Properties that were, or will be, foreclosed prior 

to the Effective Date of the Reorganization Plan, will receive shares in REITCO and the Future 

Distributed Property.  The foreclosure of the Divestco Properties resulted in, or will result in, a 

taxable transaction to the TIC Investors that own TIC Interests in such Divestco Properties and 

such TIC Investors will recognize gain or loss equal to the sum of (i) the sale price of the 

foreclosed property (which is equal to the amount of the outstanding debt secured by the 

property) and (ii) the value of the REITCO shares and the Future Distributed Property and the 

TIC Investor’s adjusted basis in such TIC Interest. 

It is not entirely clear, but with respect to TIC Investors whose TIC Interests 

were foreclosed prior to the Effective Date of the Reorganization Plan, it is likely that the 

foreclosure and the receipt of the shares in REITCO and the Future Distributed Property would 

be treated by the Internal Revenue Service as one transaction.  As a result, the TIC Investor 

would determine its gain or loss from the foreclosure including the value of the shares in 

REITCO and the Future Distributed Property.  It is likely that this would constitute an 

installment sale for tax purposes.  The above transaction is subject to the application of the 

installment sales provisions.  See Section XVI.B.3(d) above for a description of the tax 

consequences of an installment sale.   

In the alternative, although there is no direct authority, TIC Investors may be 

able to treat the foreclosure as a transaction separate from the receipt of shares in REITCO and 

the Future Distributed Property.  If they are treated as separate transactions, the TIC Investor 

would recognize gain or loss from the foreclosure without regard to the receipt of the shares in 

REITCO and the Future Distributed Property.  In such case, the TIC Investor would receive 

shares in REITCO and the Future Distributed Property in full or partial satisfaction of its Claim 

and thus, would have subsequent gain as the shares in REITCO and the Future Distributed 

Property are received. 
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If a TIC Investor’s TIC Interest is foreclosed after the date of this Disclosure 

Statement, but prior to the Effective Date of the Reorganization Plan, the TIC Investor may be 

able to complete a deferred exchange pursuant to Section 1031 of the Code.  However, TIC 

Investors must meet the requirements of Section 1031 of the Code including depositing the 

funds from the sale of their TIC Interest with a qualified intermediary, identifying a replacement 

property within 45 days of the close of the foreclosure of the TIC Interest and completing the 

purchase of the replacement property within 180 days of the close of the sale (foreclosure) of 

the TIC Interest.  It is likely that there will not be any cash available to the TIC Investors upon 

foreclosure. Thus, it is likely that the TIC Investor will be required to use funds from other 

sources in order to complete the Section 1031 deferred exchange within 180 days.  If a TIC 

Investor is able to complete a Section 1031 exchange, the TIC Investor would not recognize 

gain or loss from the sale of the TIC Interest to the extent that the replacement property qualifies 

under Section 1031 of the Code.  There is uncertainty regarding the ability of a taxpayer to take 

advantage of Section 1031 of the Code when property is foreclosed.  Each TIC Investor should 

consult their own tax advisor.  The ability of the TIC Investor complete a deferred exchange 

pursuant to Section 1031 of the code is subject to the limitations described above regarding 

whether the TIC Interest initially acquired by the TIC Investor as an interest in real estate or a 

partnership interest. 

12. Divestco Properties if Section 1033 Applies 

A TIC Investor that owns a Divestco Property or other property that was 

contributed to SWP Holdings, LP prior to the Effective Date pursuant to the Divestco Properties 

Offering should review the Divestco Properties Offering Memorandum, as supplemented, for a 

description of the tax consequences of such contribution.  The following is a summary of the tax 

consequences for TIC Investors that own Divestco Properties who did not contribute their TIC 

Interests to SWP Holdings, LP pursuant to the Divestco Properties Offering Memorandum. 
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(a) TIC Investor Elects Section 1033 of the Code Treatment 

If there was a theft or taking under Section 1033 of the Code of a TIC Investor’s 

TIC Interest (as described above), the TIC Investor’s TIC Interest should be viewed as being 

involuntarily converted into shares of REITCO and the Future Distributed Property.  The 

transfer of the TIC Interest pursuant to the theft or the taking would result in the TIC Investor 

realizing gain or loss in an amount equal to the difference between (i) the value of the shares in 

REITCO received and the Future Distributed Property received and (ii) the TIC Investor’s 

adjusted basis in the TIC Interest converted.  If the TIC Investor makes a valid Section 1033 

election the TIC Investor’s realized gain (but not loss) would not be recognized and the TIC 

Investor will recognize gain only to the extent that the cost of the replacement property is less 

than the fair market value of the sum of (i) the shares in REITCO received and (ii) any Future 

Distributed Property received.  The TIC Investor’s basis in REITCO and Manageco will be 

equal to the fair market value of such shares as of the date received.  The TIC Investor’s basis in 

the replacement property acquired will be equal to the TIC Investor’s adjusted basis in the TIC 

Interest converted (i) decreased by the amount of cash received (if any cash is distributed by the 

Sunwest Enterprise) which is not utilized by the TIC Investor to acquire replacement property, 

(ii) increased by the amount of gain recognized by the TIC Investor with respect to the TIC 

Interest converted and (iii) decreased by the amount of loss recognized by the TIC Investor with 

respect to the TIC Interest converted. 

(b) TIC Investor Elects Out of Section 1033 of the Code 

If the TIC Investor elects out of Section 1033 treatment, the theft or taking of the 

TIC Investor’s TIC Interest and receipt of the shares in REITCO and the Future Distributed 

Property will result in a taxable transaction and the TIC Investor will recognize gain or loss 

equal to the difference between (i) the sum of the value of the shares in REITCO received and 

the Future Distributed Property received and (ii) the adjusted basis in the TIC Interest stolen or 



PROPOSE
D

 

Page 97 of 129 - RECEIVER'S, CRO'S AND DEBTOR'S DISCLOSURE STATEMENT 
(NOVEMBER 30, 2009) 

Tonkon Torp LLP 
888 SW Fifth Avenue, Suite 1600 

Portland, Oregon 97204 
503-221-1440 

taken.  The above transaction is subject to the application of the installment sales provisions.  

See Section XVI.B.3(d) above for a description of the tax consequences of an installment sale. 

The ability of the TIC Investor to utilize a theft or a taking under Section 1033 of 

the Code is subject to the limitations described above regarding whether the TIC Interest 

initially acquired by the TIC Investor as an interest in real estate or a partnership interest. 

C. PM Investors and LLCM Investors 

1. Elections 

PM Investors and LLCM Investors may (1) elect to continue to own their PM 

Interests and LLCM Interests with the modifications as set forth in this Disclosure Statement or 

(2) decline to elect option (1) in which case the PM Investors and LLCM Investors will receive 

shares in REITCO and the Future Distributed Property. 

2. Election to Retain Modified PM Interest or LLCM Interest 

PM Investors and LLCM Investors may elect to retain their PM Interests or 

LLCM Interests.  The operating agreements controlling the LLCs in which the PM Investors 

and LLCM Investors own their PM Interests and LLCM Interests will be modified to add SWP 

Holdings, LP as the manager and a member of such LLC and to alter the allocations to increase 

the pro rata portion of profits to SWP Holdings, LP.  The Court has determined that the assets of 

all of the LLCs that are owned by PM Investors and LLCM Investors will be booked-up or 

booked-down (as applicable to each individual LLC) as of the Effective Date of the 

Reorganization Plan.  The partnership assets will be valued to the fair market value of the assets 

as of March 2, 2009.  The allocations of each LLC will be changed so that the PM Investors and 

LLCM Investors received the following allocations of income (i) zero percent for the first two 

years after the Effective Date of the Reorganization Plan, (ii) 2.65% over the Bank of America 

published five-year certificate of deposit rate on the first Business Day of year three after the 

Effective Date of the Reorganization Plan divided by two for the third and fourth years after the 

Effective Date of the Reorganization Plan and (iii) their pro rata portion of cash flow thereafter.  
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The change in the profits allocations may result in each PM Investor and LLCM Investor having 

a reduced share of LLC liabilities.  As a result, the PM Investors and LLCM Investors may have 

a corresponding reduction in the basis of their PM Interest or LLCM Interest.  Thus, if the 

adjustments described above result in a reduction in basis in excess of the PM Investor’s or 

LLCM Investor’s tax basis in their PM Interest or LLCM Interest, the PM Investor or LLCM 

Investor will recognize gain up to such excess. 

3. Failure to Elect to Retain PM or LLCM Interest 

PM Investors and LLCM Investors that do not elect to retain their PM Interests 

or LLCM Interests will no longer own their PM Interest or LLCM Interest, as applicable, and 

will receive shares in REITCO and the Future Distributed Property.  The receipt of shares in 

REITCO and the Future Distributed Property in exchange for PM Interests or LLCM Interests 

will be a taxable transaction and PM Investors and LLCM Investors will recognize gain or loss 

equal to difference between (a) the value of the sum of (i) the REITCO shares received, (ii) any 

Future Distributed Property received and (iv) any reduction in debt attributable to the PM 

Investor or LLCM Investor and (b) the tax basis of the PM Interest or LLCM Interests. 

The above transaction is subject to the application of the installment sales 

provisions.  See Section XVI.B.3(d) above for a description of the tax consequences of an 

installment sale.  

It is unclear whether the Reorganization Plan will be deemed to effect a taking of 

the PM Interests or the LLCM Interests.  Even if it is deemed to effect a taking, however, there 

can be no assurance that the taking of the PM Interests from the PM Investors and the LLCM 

Interests from the LLCM Investors will be subject to Section 1033 of the Code.  In Private 

Letter Ruling 9323010 (June 11, 1993), issued to the owner of a partnership interest in a 

partnership that held broadcasting assets that were required to be sold under FCC regulations, 

the Internal Revenue Service expressly stated that such a sale of a partnership interest could be 

treated as an involuntary conversion for purposes of Section 1033.  A private letter ruling is 
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directed only to the taxpayer who requested it, however, and, under Section 6110(j)(3) of the 

Code, cannot be used or cited as precedent.  Thus, it cannot be relied upon in the same way as 

could a court decision.  Private Letter Ruling 9323010 also stated that another partnership 

interest would not qualify as replacement property for purposes of Section 1033 of the Code.  

Section 1033 of the Code does not provide for the acquisition of partnership interests as 

replacement property.  In Private Letter Ruling 9451066 (December 23, 1994), which addressed 

the taxpayer involved in Private Letter Ruling 9323010’s acquisition of replacement property, 

instead approved the direct acquisition of qualifying assets as replacement property.  It is 

therefore difficult to predict what might be permitted with respect to the PM Interests and 

LLCM Interests, if they are determined to have been taken.  It is possible that the Internal 

Revenue Service may take the position that the private letter ruling that permits partnership 

interests to be the subject to a 1033 involuntary conversion should be understood as limited to 

specific transactions such as dispositions required by the FCC.   

D. NH-RE Investors 

1. Receipt of REITCO Shares, Manageco Shares and Cash 

NH-RE Investors will receive shares in REITCO and the Future Distributed 

Property in exchange for the notes held by the NH-RE Investor.  The receipt of shares of 

REITCO and the Future Distributed Property by the NH-RE Investors will be a taxable 

transaction and the NH-RE Investors will recognize gain or loss in an amount equal to the 

difference between sum of the value of (i) the REITCO shares received and (ii) any Future 

Distributed Property received and the NH-RE Investor’s basis in the note exchanged.  To the 

extent that any cash basis NH-RE Investor’s original note was subject to accrued, but unpaid 

interest at the time that such NH-RE Investor receives the REITCO shares and the Future 

Distributed Property, a proportionate amount of such received cash and property will be deemed 

to be used to pay such accrued but unpaid interest.  Thus, the portion of shares in REITCO and 

the Future Distributed Property attributable to accrued interest will be treated as taxable income 
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and not as an adjustment to basis.  If the NH-RE Investor is an accrual basis taxpayer, the NH-

RE Investor would have accrued income as the interest under the note accrued.  As a result, any 

accrual NH-RE Investor would not be subject to the above described provision. 

The above transaction is subject to the application of the installment sales 

provisions.  See Section XVI.B.3(d) above for a description of the tax consequences of an 

installment sale.    

E. Personal Property Secured Claims 

Holders of Personal Property Secured Claims with respect to Holdco Properties 

and Trustco Properties will be required to modify their loans.  It is anticipated that holders of 

Personal Property Secured Claims with respect to personal property used at Divestco Properties 

will foreclose upon such personal property.  The terms of such modification are not currently 

known.  The Allowed Class 3 Secured Claims will not include default interest, late fees, 

penalties, or attorneys’ fees in excess of such reasonable amount as the Court may determine.  

However, those amounts will be allowed as Unsecured Claims. 

1. Holdco Properties and Trustco Properties 

Generally, each holder of a Personal Property Secured Claim secured by personal 

property used at a Holdco Property or a Trustco Property will be required to modify their loan, 

the terms of which are currently not known.  If the required modifications differ significantly 

(as determined pursuant to Treasury Regulations Section 1001-3(e)(2)(ii)) from the terms of the 

holder’s existing loan (“Personal Property Existing Loan”), the modifications will be considered 

an “exchange” of the Existing Loan for a new loan (the “Personal Property Restated Loan”) for 

purposes of Section 1001 of the Code, causing the holder to realize gain or loss, if any.  

The amount realized by a holder of an Allowed Class 3 Secured Claim from the 

exchange of its Personal Property Existing Loan for the Personal Property Restated Loan would 

be the issue price of the Personal Property Restated Loan determined under Treasury 

Regulations 1.1273-2 and 1.1274-2.  If that amount were greater than the holder’s adjusted basis 
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in its Personal Property Existing Loan, the excess of the amount realized over that basis would 

constitute gain to the holder.  Under Sections 1273 and 1274 of the Code, the “issue price” will 

be the stated principal amount if the note provides for interest at or above the Applicable 

Federal Rate.  As of the November 1, 2009, the Applicable Federal Rate with respect to loans 

similar to Personal Property Restated Loans and requiring monthly payments of interest was 

2.56%.  Thus, as long as the Applicable Federal Rate is less then the interest rate of the Personal 

Property Restated Loan at the time of issue, the issuance price should equal to the stated 

principal amount.  

To the extent that any cash basis Personal Property Secured Claims holder’s 

Personal Property Existing Loan was subject to accrued, but unpaid interest at the time that such 

holder receives the Personal Property Restated Loan, a portion of such Personal Property 

Restated Loan may be allocated to the payment of such accrued but unpaid interest on the 

Personal Property Existing Loan.  Thus, a portion of the Personal Property Restated Loan 

attributable to such accrued interest but unpaid interest will be treated as taxable income.  If the 

holder of the Personal Property Secured Claims is an accrual basis taxpayer, such holder would 

have accrued income as the interest under the Personal Property Existing Loan as it accrued.  As 

a result, any accrual Personal Property Secured Claims holder would not be subject to the above 

provision. 

2. Divestco Properties 

It is anticipated that holders of Personal Property Secured Claims with respect to 

personal property used at a Divestco Properties will foreclose upon their loans.  Holders of 

Personal Property Secured Claims who foreclose on personal property used at a Divestco 

Property will be treated as set forth below, except to the extent that Code Section 1271 applies 

and the foreclosure is treated as an exchange. 

The consequences of a foreclosure sale to a lender depend on whether the loan is 

recourse or nonrecourse.  For recourse loans, the amount realized by the lender would be the 
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proceeds of the foreclosure sale plus the amount of any deficiency collected.  If no deficiency is 

collected, the lender could recognize a bad debt loss equal to the excess of the loan balance over 

the foreclosure sale proceeds, plus any deductible foreclosure related expenses and accrued but 

unpaid interest previously reported as income.   

For nonrecourse loans, the amount realized would be the proceeds of the 

foreclosure sale, resulting in a bad debt loss equal to the excess of the loan balance over the 

proceeds, plus any deductible foreclosure related expenses and accrued but unpaid interest 

previously reported as income.  The amount realized by the lender on receipt of a deed in lieu of 

foreclosure would be the fair market value of the property.  Incidental expenses of the 

transaction could reduce the amount realized or be considered deductible against ordinary 

income. 

If the lender bids for and purchases the property in a foreclosure sale, the lender 

could take a bad debt loss equal to the excess of the uncollectible lien (i.e., the adjusted basis) 

over the sale proceeds less expenses (i.e., the amount realized).  The lender would also realize 

gain or loss equal to any difference between the bid price and the property’s fair market value.  

The bid price is presumed to be the property’s fair market value in the absence of clear and 

convincing proof to the contrary.  Under the tax benefit doctrine, immediate gain resulting from 

a showing that the fair market value of the property exceeded the bid price would be ordinary 

income to the extent of the bad debt deduction.  The holder’s basis in collateral acquired by 

foreclosure will be the fair market value of the property.   

The tax treatment of each holder of Personal Property Secured Claims may 

differ, and certain lenders’ claims are treated separately under the Reorganization Plan.  You 

should consult with your tax advisor. 

F. Real Property Secured Claims 

Holders of Real Property Secured Claims with respect to Holdco Properties and 

Trustco Properties will be required to modify their loans.  It is anticipated that holders of Real 
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Property Secured Claims with respect to Divestco Properties will foreclose upon the Divestco 

Property that secures their loan.  The Allowed Class 4 Secured Claims will not include default 

interest, late fees, penalties, or attorneys’ fees in excess such reasonable amount as the Court 

may determine.  However, those amounts will be allowed as Unsecured Claims. 

1. Holdco Properties and Trustco Properties 

Generally, each holder of a Real Property Secured Claim secured by a Holdco 

Property or a Trustco Property will be required to modify their loan so that it has a five year 

term beginning on the Effective Date and the interest rate on the loan will be modified to be 

4.75% per annum (or such other interest rate as may be set by the Court).  Generally, payments 

will be made on the following scheduled: 12 monthly installments of interest only, commencing 

on the first day of the first month to commence after the Effective Date, followed by 48 equal 

monthly installments consisting of principal and interest, based on a 30-year amortization of the 

principal amount of the claim.  If the required modifications described above differ significantly 

(as determined pursuant to Treasury Regulations Section 1001-3(e)(2)(ii)) from the terms of the 

holder’s existing loan (“Real Property Existing Loan”), the modifications will be considered an 

“exchange” of the Existing Loan for a new loan (the “Real Property Restated Loan”) for 

purposes of Section 1001 of the Code, causing the holder to realize gain or loss, if any. 

The amount realized by a holder of an Allowed Class 3 Secured Claim from the 

exchange of its Real Property Existing Loan for the Real Property Restated Loan would be the 

issue price of the Real Property Restated Loan determined under Treasury Regulations 1.1273-2 

and 1.1274-2.  If that amount were greater than the holder’s adjusted basis in its Real Property 

Existing Loan, the excess of the amount realized over that basis would constitute gain to the 

holder.  Under Sections 1273 and 1274 of the Code, the “issue price” will be the stated principal 

amount if the note provides for interest at or above the Applicable Federal Rate.  As of the 

November 1, 2009, the Applicable Federal Rate with respect to loans similar to Real Property 

Restated Loans and requiring monthly payments of interest was 2.56%.  Thus, as long as the 
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Applicable Federal Rate is less then the interest rate of the Real Property Restated Loan, the 

issue price should equal to the stated principal amount.  

To the extent that any cash basis Real Property Secured Claims holder’s Real 

Property Existing Loan was subject to accrued, but unpaid interest at the time that such holder 

receives the Real Property Restated Loan, a portion of such Real Property Restated Loan 

allocated to the payment of such accrued but unpaid interest on the Real Property Existing 

Loan.  Thus, a portion of the Real Property Restated Loan attributable to such accrued interest 

but unpaid interest will be treated as taxable income.  If the holder of the Real Property Secured 

Claims is an accrual basis taxpayer, such holder would have accrued income as the interest 

under the Real Property Existing Loan as it accrued.  As a result, any accrual Real Property 

Secured Claims holder would not be subject to the above provision. 

2. Divestco Properties 

It is anticipated that holders of Real Property Secured Claims with respect to 

Divestco Properties will foreclose upon their loans.  Holders of Real Property Secured Claims 

with respect to Divestco Properties who foreclose upon their loans will be treated as set forth 

below, except to the extent that Code Section 1271 applies and the foreclosure is treated as an 

exchange. 

The consequences of a foreclosure sale to a lender depend on whether the loan is 

recourse or nonrecourse.  For recourse loans, the amount realized by the lender would be the 

proceeds of the foreclosure sale plus the amount of any deficiency collected.  If no deficiency is 

collected, the lender could recognize a bad debt loss equal to the excess of the loan balance over 

the foreclosure sale proceeds, plus any deductible foreclosure related expenses and accrued but 

unpaid interest previously reported as income.   

For nonrecourse loans, the amount realized would be the proceeds of the 

foreclosure sale, resulting in a bad debt loss equal to the excess of the loan balance over the 

proceeds, plus any deductible foreclosure related expenses and accrued but unpaid interest 
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previously reported as income.  The amount realized by the lender on receipt of a deed in lieu of 

foreclosure would be the fair market value of the property.  Incidental expenses of the 

transaction could reduce the amount realized or be considered deductible against ordinary 

income. 

If the lender bid for and purchased the property in a foreclosure sale, the lender 

could take a bad debt loss equal to the excess of the uncollectible mortgage (i.e., the adjusted 

basis) over the sale proceeds less expenses (i.e., the amount realized).  The lender would also 

realize gain or loss equal to any difference between the bid price and the property’s fair market 

value.  The bid price is presumed to be the property’s fair market value in the absence of clear 

and convincing proof to the contrary.  Under the tax benefit doctrine, immediate gain resulting 

from a showing that the fair market value of the property exceeded the bid price would be 

ordinary income to the extent of the bad debt deduction.  In the case of either foreclosure or 

acceptance of a deed in lieu of foreclosure, the amount of a holder’s bad debt deduction may be 

affected by its receipt of any amount in respect of its Unsecured Claim for default interest, late 

fees, and attorneys’ fees not included in its Allowed Class 4 Claim.  The holder’s basis in 

collateral acquired by foreclosure will be the fair market value of the property. 

The tax treatment of each holder of Real Property Secured Claims may differ, 

and certain lenders’ claims are treated separately under the Reorganization Plan.  You should 

consult with your tax advisor.    

XVII. CERTAIN FEDERAL INCOME TAX CONSEQUENCES OF THE SALE PLAN 

A. Background 

As set forth herein, if the CRO chooses the Sale Plan, all Holdco Properties will 

be sold to a third party purchaser.  The proceeds from the sale of the sale will be distributed to 

the Claimants as set forth in the Reorganization Plan.  It is anticipated that Trustco Properties 

will be held until the CRO determines it to be in the Sunwest Enterprise’s best interest to sell 

the Trustco Property.  Claimants will not have the right to make the elections described above 
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and will be required to sell their interests pursuant to the Sale Plan as described in this 

Disclosure Statement.  TIC Investors that own Holdco Properties or Trustco Properties have had 

an adversary proceeding filed against them.  Pursuant to the adversary proceeding, each TIC 

Investor provided the CRO with the right to make certain decisions with respect to their TIC 

Interests including decisions regarding the sale or transfer of their TIC Interest.  In addition, the 

adversary proceeding directed the CRO to provide the TIC Investors with distributions in 

exchange for their TIC Interest as set forth in the Reorganization Plan.  If option (3) above is 

applicable, the CRO will rely on the adversary proceeding to take the TIC Investor’s TIC 

Interest and distribute to the TIC Investors cash.  TIC Investors in certain Divestco Properties 

may have adversary proceedings filed against them in the future. 

B. TIC Investors 

1. Holdco Properties 

It is anticipated that TIC Investors that own Holdco Properties to be sold may 

elect to voluntarily sell their TIC Interests as part of in the sale of the Holdco Properties.  If the 

TIC Investor fails to elect to sell their TIC Interest pursuant to the sale, the TIC Investor’s TIC 

Interest will be taken by the Court and the Court will sell such TIC Interest.  If a Holdco 

Property is sold pursuant to the Sale Plan, any TIC Investor owning a TIC Interest in such 

Holdco Property, regardless of whether the sale was part of a voluntary transaction or if the TIC 

Interest was taken, will realize gain or loss in an amount equal to the difference between the 

amount of sale proceeds received by the TIC Investor (adjusted for certain sales costs) and the 

TIC Investor’s adjusted basis in the TIC Interest.  TIC Investors will not recognize this gain if 

Section 1033 of the Code or Section 1031 of the Code apply, as described below. 

It is possible that additional cash will be distributed to the Claimants in the future 

by the Sunwest Enterprise.  As a result, the TIC Investor would determine its gain or loss from 

the sale including the value of the additional cash to be received (if any).   
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The above transaction is subject to the application of the installment sales 

provisions.  See Section XVI.B.3(d) above for a description of the tax consequences of an 

installment sale. 

The ability of the TIC Investor to utilize Section 1033 of the Code or Section 

1031 of the Code is subject to the limitations described above regarding whether the TIC 

Interest initially acquired by the TIC Investor as an interest in real estate or a partnership 

interest. 

(a) Election to Voluntarily Sell TIC Interest – Section 1031 of the 
Code 

It is anticipated that TIC Investors that own Holdco Properties sold pursuant to 

the Sale Plan may elect to voluntarily participate in the sale of their TIC Interests.  In such case, 

the TIC Investor may be able to complete a tax-deferred exchange pursuant to Section 1031 of 

the Code.  In addition, it is possible that TIC Investors whose property is sold pursuant to the 

adversary proceeding could complete a tax-deferred exchange pursuant to Section 1031 of the 

Code because the adversary proceeding states that the sale will be made on behalf of the TIC 

Investor.  However, TIC Investors must meet the requirements of Section 1031 of the Code 

including depositing the funds from the sale of their TIC Interest with a qualified intermediary, 

identifying a replacement property within 45 days of the close of the sale of the TIC Interest and 

completing the purchase of the replacement property within 180 days of the close of the sale of 

the Holdco Property.  It is likely that any cash received from the sale of the Holdco Properties 

will not be distributed to the TIC Investors within 180 days of the close of the sale.  The TIC 

Investors will only be initially receiving an obligation from the Sunwest Enterprise to pay to the 

TIC Investor such TIC Investor’s share of the sale proceeds.  Thus, it is likely that the TIC 

Investor will be required to use funds from other sources in order to complete the Section 1031 

deferred exchange within 180 days.  Because the amount of cash to be received by the TIC 

Investor from the sale of the TIC Interests will not be known at the time of the sale, the TIC 
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Investor will likely be required to estimate the amount of replacement property required to be 

purchased.  If a TIC Investor is able to complete a Section 1031 exchange, the TIC Investor 

would not recognize gain or loss from the sale of the Holdco Property to the extent that the 

replacement property qualifies under Section 1031 of the Code. 

If a TIC Investor does not complete a Section 1031 deferred exchange, the TIC 

Investor will recognize all of the TIC Investor’s realized gain or loss as a result of the sale of the 

Holdco Property. 

(b) TIC Interest Taken – Section 1033 of the Code 

(i) TIC Investor Elects Section 1033 of the Code Treatment 

TIC Investors whose TIC Interests are involuntarily taken pursuant to the Sale 

Plan may be able to utilize Section 1033 of the Code for either a theft or a taking (as described 

above).  If there was a theft under Section 1033 of the Code or if the TIC Investor’s TIC Interest 

was taken, the TIC Investor’s TIC Interest should be viewed as being involuntarily converted 

into cash.  The transfer of the TIC Interest pursuant to the theft or the taking would result in the 

TIC Investor realizing gain or loss in an amount equal to the difference between the amount of 

sale proceeds received by the TIC Investor (adjusted for certain sales costs) and the TIC 

Investor’s adjusted basis in the TIC Interest converted.  If the TIC Investor utilizes Section 1033 

of the Code, the TIC Investor’s realized gain (but not loss) would not be recognized and the TIC 

Investor will recognize gain only to the extent that the cost of the replacement property is less 

than the amount of the cash received.  The TIC Investor’s basis in the replacement property 

acquired will be equal to the TIC Investor’s adjusted basis in the TIC Interest converted 

(i) decreased by the amount of cash received (if any cash is distributed by the Sunwest 

Enterprise) which is not utilized by the TIC Investor to acquire replacement property, 

(ii) increased by the amount of gain recognized by the TIC Investor with respect to the TIC 

Interest converted and (iii) decreased by the amount of loss recognized by the TIC Investor with 

respect to the TIC Interest converted.   
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(ii) TIC Investor Elects Out of Section 1033 of the Code 

If the TIC Investor elects out of Section 1033 of the Code, the likely treatment is 

that the theft or taking of the TIC Investor’s TIC Interest and receipt of the cash will result in a 

taxable transaction and the TIC Investor will recognize gain or loss equal to the difference 

between amount of cash received and  the adjusted basis in the TIC Interest stolen or taken. 

The above transaction is subject to the application of the installment sales 

provisions.  See Section XVI.B.3(d) above for a description of the tax consequences of an 

installment sale. 

2. Trustco Properties 

TIC Investors that own Trustco Properties will have their TIC Interests taken by 

the Court upon the Effective Date of the Reorganization Plan and the Court will sell the Trustco 

Properties at such time as the CRO determines.  The owners of Trustco Properties will have 

their TIC Interests taken pursuant to the Reorganization Plan as of the Effective Date.  The 

Trustco Properties will be held by the Debtor or a Liquidating Trust until such time as the CRO 

has determined that the Trustco Property should be sold. 

The transfer of the TIC Interest in the Trustco Property for cash will result in a 

taxable transaction to the TIC Investor and the TIC Investor will recognize gain or loss equal to 

the difference between (i) the cash received plus the amount of any debt reduction that occurs 

upon the sale and (ii) the TIC Investor’s adjusted basis in the TIC Interest. 

(a) Section 1033 of Code 

Section 1033 of the Code may apply to TIC Investors that own Trustco 

Properties as described in Section XVII.B.1(b) above. 

3. Divestco Properties 

TIC Investors that own Divestco Properties that were, or will be, foreclosed upon 

prior to the Effective Date of the Reorganization Plan (regardless of whether there was a 

contribution to SWP Holdings, LP pursuant to the Divestco Properties Offering) will receive 
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cash which will result in a taxable transaction and the TIC Investors will realize gain equal to 

the difference between (i) the sum of the foreclosure sale price (which is equal to the amount of 

the outstanding debt secured by the property plus the amount of cash received and (ii) the TIC 

Investor’s adjusted basis in such TIC Interest. 

It is possible that additional cash will be distributed to the Claimants in the future 

by the Sunwest Enterprise.  It is not entirely clear, but it is likely that the foreclosure of the TIC 

Interest and the receipt of additional cash would be treated as one transaction.  As a result, the 

TIC Investor would determine its gain or loss from the sale including the value of the additional 

cash to be received (if any).   

The above transaction is subject to the application of the installment sales 

provisions.  See Section XVI.B.3(d) above for a description of the tax consequences of an 

installment sale. 

(a) Section 1031 of the Code 

TIC Investors that owned Divestco Properties who contributed their TIC 

Interests to SWP Holdings, LP pursuant to the Divestco Properties Offering will likely have no 

choice but to recognize the gain from the sale and pay any tax due because Section 1031 of the 

Code will not apply.  TIC Investors who contributed their TIC Interests to SWP Holdings, LP 

pursuant to the Divestco Properties Offering should review the Divestco Properties Offering 

Memorandum for a description of the tax consequences of such contribution. 

If a TIC Investor’s TIC Interest is foreclosed after the date of this Disclosure 

Statement, but prior to the Effective Date of the Reorganization Plan, the TIC Investor may be 

able to complete a deferred exchange pursuant to Section 1031 of the Code.  However, TIC 

Investors must meet the requirements of Section 1031 of the Code including depositing the 

funds from the sale of their TIC Interest with a qualified intermediary, identifying a replacement 

property within 45 days of the close of the foreclosure of the TIC Interest and completing the 

purchase of the replacement property within 180 days of the close of the sale (foreclosure) of 



PROPOSE
D

 

Page 111 of 129 - RECEIVER'S, CRO'S AND DEBTOR'S DISCLOSURE STATEMENT 
(NOVEMBER 30, 2009) 

Tonkon Torp LLP 
888 SW Fifth Avenue, Suite 1600 

Portland, Oregon 97204 
503-221-1440 

the TIC Interest.  It is likely that there will not be any cash available to the TIC Investors upon 

foreclosure. Thus, it is likely that the TIC Investor will be required to use funds from other 

sources in order to complete the Section 1031 deferred exchange within 180 days.  If a TIC 

Investor is able to complete a Section 1031 exchange, the TIC Investor would not recognize 

gain or loss from the sale of the TIC Interest to the extent that the replacement property qualifies 

under Section 1031 of the Code.  There is uncertainty regarding the availability of a taxpayer to 

take advantage of Section 1031 of the Code when property is foreclosed.  Each TIC Investor 

should consult their own tax advisor.  The ability of the TIC Investor complete a deferred 

exchange pursuant to Section 1031 of the code is subject to the limitations described above 

regarding whether the TIC Interest initially acquired by the TIC Investor as an interest in real 

estate or a partnership interest. 

(b) TIC Interest Taken – Section 1033 of the Code 

TIC Investors that owned Divestco Properties who contributed their TIC 

Interests to SWP Holdings, LP pursuant to the Divestco Properties Offering will likely have no 

choice but to recognize the gain from the sale and pay any tax due because Section 1033 of the 

Code will not apply.  TIC Investors who contributed their TIC Interests to SWP Holdings, LP 

pursuant to the Divestco Properties Offering should review the Divestco Properties Offering 

Memorandum for a description of the tax consequences of such contribution. 

(i) TIC Investor Elects Section 1033 of the Code Treatment 

TIC Investors whose TIC Interests are involuntarily taken pursuant to the Sale 

Plan may be able to utilize Section 1033 of the Code for a theft (as described above) but not a 

taking.  If there was a theft under Section 1033 of the Code, the TIC Investor’s TIC Interest 

should be viewed as being involuntarily converted into cash.  The transfer of the TIC Interest 

pursuant to the theft would result in the TIC Investor realizing gain or loss in an amount equal 

to the difference between the amount of sale proceeds received by the TIC Investor (adjusted for 

certain sales costs) and the TIC Investor’s adjusted basis in the TIC Interest converted.  If the 
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TIC Investor utilizes Section 1033 of the Code, the TIC Investor’s realized gain (but not loss) 

would not be recognized and the TIC Investor will recognize gain only to the extent that the cost 

of the replacement property is less than the amount of the cash received.  The TIC Investor’s 

basis in the replacement property acquired will be equal to the TIC Investor’s adjusted basis in 

the TIC Interest converted (i) decreased by the amount of cash received (if any cash is 

distributed by the Sunwest Enterprise) which is not utilized by the TIC Investor to acquire 

replacement property, (ii) increased by the amount of gain recognized by the TIC Investor with 

respect to the TIC Interest converted and (iii) decreased by the amount of loss recognized by the 

TIC Investor with respect to the TIC Interest converted.   

(ii) TIC Investor Elects Out of Section 1033 of the Code 

If the TIC Investor elects out of Section 1033 of the Code, the likely treatment is 

that the theft of the TIC Investor’s TIC Interest and receipt of the cash will result in a taxable 

transaction and the TIC Investor will recognize gain or loss equal to the difference between 

amount of cash received and  the adjusted basis in the TIC Interest stolen. 

The above transaction is subject to the application of the installment sales 

provisions.  See Section XVI.B.3(d) above for a description of the tax consequences of an 

installment sale. 

C. PM Investors and LLCM Investors 

PM Investors and LLCM Investors will receive cash from the Sale Plan which 

will result in a taxable transaction and the PM Investor or LLCM Investor will recognize gain or 

loss equal to their proportionate share of partnership gain or loss including their share of debt 

assumed by the purchaser pursuant to the sale.  The PM Investor Investors and LLCM Investors 

may recognize additional gain or loss upon the liquidation of the applicable LLC.  

D. NH-RE Investors 

NH-RE Investors will receive cash in exchange for their notes.  The receipt of 

the cash will be a taxable transaction and the NH-RE Investors will recognize gain or loss in an 
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amount equal to the difference between the cash received and the NH-RE Investor’s basis in the 

note.  To the extent that any cash basis NH-RE Investor’s original note was subject to accrued, 

but unpaid interest at the time that such NH-RE Investor receives the cash, a proportionate 

amount of such received cash and property will be deemed to be used to pay such accrued but 

unpaid interest.  Thus, the portion of cash attributable to accrued interest will be treated as 

taxable income and not as an adjustment to basis.  If the NH-RE Investor is an accrual basis 

taxpayer, the NH-RE Investor would have accrued income as the interest under the note 

accrued.  As a result, any accrual NH-RE Investor would not be subject to the above described 

provision. 

The above transaction is subject to the application of the installment sales 

provisions.  See Section XVI.B.3(d) above for a description of the tax consequences of an 

installment sale. 

E. Personal Property Secured Claims 

It is anticipated that the loans that are secured by personal property used at a 

Holdco Property will be assumed by the purchaser of the Holdco Property subject to certain 

modifications, the terms of which are currently not known.  In addition, any loan that is secured 

by personal property used at a Trustco Property will be modified, the terms of which are not 

currently known.  See Section XVI.E above for a discussion of the tax consequences of a loan 

modification to a holder of a Personal Property Secured Claim.  It is anticipated that the holders 

of Personal Property Secured Claims with respect to personal property used at a Divestco 

Property will foreclose upon the personal property that secures their respective loan.  See 

Section XVI.E above for a discussion of the tax consequences of foreclosure to a holder of a 

Real Property Secured Claim. 

F. Real Property Secured Claims 

It is anticipated that the loans that are secured by the Holdco Properties will be 

assumed by the purchaser of the Holdco Properties subject to the modifications as described 
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herein.  In addition, any loan secured by a Trustco Property will be modified as described 

herein.  See Section XVI.F above for a discussion of the tax consequences of a loan 

modification to a holder of a Real Property Secured Claim.  It is anticipated that holders of Real 

Property Secured Claims with respect to Divestco Properties will foreclose upon the Divestco 

Property that secures their respective loan.  See Section XVI.F above for a discussion of the tax 

consequences of foreclosure to a holder of a Real Property Secured Claim. 

XVIII.  RISK FACTORS 

Holders of Claims against, and Interests in, the Debtor should read and consider 

carefully the risk factors set forth below, as well as the other information set forth in this 

Disclosure Statement (and the documents delivered together herewith and/or incorporated by 

reference), prior to voting to accept or reject the Reorganization Plan.  These risk factors should 

not, however, be regarded as constituting the only risks involved in connection with the 

Reorganization Plan and its implementation. 

A. Stand-Alone Plan 

The following risk factors should be considered in evaluating the Stand-Alone 

Plan: 

1. Absence of Financial Statements and History of Operating Losses 

The Debtor has no reliable historical financial statements for Sunwest as a 

unitary enterprise, and Sunwest is believed to have a history of substantial operating losses.  

Audited historical pro forma financial statements have not been prepared for Sunwest as a 

unitary enterprise for any period or year, and the Proponents do not believe, in view of the 

condition of Sunwest's financial records, that the preparation of such financial statements would 

be practical or useful.  Proponents nevertheless believe that if evaluated as a unitary enterprise 

using generally accepted accounting principles, Sunwest would have reported significant 

historical operating losses.  Although the adoption of the Stand-Alone Plan involves the sale of 

unprofitable operations through Divestco and Trustco, Proponents believe the Reorganized 
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Company may report continuing operating losses at least for the first year of operations and 

there can be no assurance that the restructuring contemplated by the Stand-Alone Plan will end 

these operating losses.  Such losses could negatively affect the Reorganized Company's working 

capital, the possible extension of credit to the Reorganized Company, the Reorganized 

Company's ability to implement its business strategy, and if a public trading market develops, 

the Reorganized Company's stock price. 

2. Absence of Liquid Trading Market for REITCO Common Stock 

REITCO will use commercially reasonable efforts to cause the shares of 

REITCO common stock to be listed on the NASDAQ exchange or other market in the future.  

However, due to legal and listing requirements, the REITCO common stock will not be listed on 

a national securities exchange or the NASDAQ market system on the Effective Date or possibly 

for more than two years thereafter.  Instead, the REITCO common stock may trade in the over-

the-counter market (the "pink sheets"), but there can be no assurance that an active trading 

market will develop.  Accordingly, no assurance can be given that a holder of REITCO common 

stock will be able to sell such stock in the future or as to the price at which any such sale may 

occur.  If a trading market does exist, the REITCO common stock could trade at prices higher or 

lower than the value ascribed to such securities herein depending upon many factors, including 

markets for similar securities, general economic and industry conditions, and the performance 

of, and investor expectations for, REITCO.  Further, the possibility that one or more of the 

holders of a number of shares of REITCO common stock may determine to sell all or a large 

portion of their shares in a short period of time may adversely affect the market price of the 

common stock.  Due to various legal restrictions, there will be no trading market for the SWP 

Holdings, LP units or the Manageco shares of common stock.   

3. Possible Need to Raise Additional Capital  

The Reorganized Company may be considered to be over-leveraged and may 

need to raise additional capital which may not be available to it.  After that, if operations 
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produce less profit than expected or the Reorganized Company initiates a growth plan, the 

Reorganized Company may need to raise additional funds, and it cannot be certain that it will be 

able to obtain additional financing on favorable terms or at all. 

If the Reorganized Company raises additional capital in the future, the ownership 

interests of its existing stockholders' equity may be diluted on a percentage-ownership basis.  

No assurance can be given that the use to which it puts additional capital raised will increase the 

value of the Reorganized Company proportionately to the amount of dilution a shareholder 

experiences in such a transaction.  If such an increase does not occur, the value of such 

shareholder's ownership position may decrease. 

4. Potential Dilution Resulting from Contingent Interests of HFG 
Parties 

On the Effective Date, the HFG Parties will receive a limited partnership interest 

in SWP Holdings, LP convertible on certain conditions into regular units of SWP Holdings, LP 

or shares of common stock of REITCO beginning on the third anniversary of the Effective Date.  

In the event the aggregate Investor recovery under the Reorganization Plan equals or exceeds 

$750,000,000, the HFG Parties' limited partnership interest may become convertible into as 

much as 25 percent of the value of SWP Holdings, LP or REITCO.  As a result, under the 

Stand-Alone Plan, the other holders of shares of common stock of REITCO or units of SWP 

Holdings, LP will experience immediate dilution in book value per share and in voting rights in 

proportion to the interest acquired by the HFG Parties. 

5. Potential Adverse Effect of Changing Economic Conditions 

The Reorganized Company will be susceptible to changing economic conditions 

and localized events which may affect its results of operations.  The Reorganized Company's 

business will depend heavily on middle- to upper-income individuals whose income may be 

adversely affected by changes in the national economy.  A prolonged economic downturn 

throughout the United States may have a material adverse effect on the Reorganized Company's 
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financial condition and results of operations.  In addition, facilities in the senior living industry 

are typically affected by localized market conditions which may adversely affect the 

performance of individual Facilities. 

6. REITCO's Survival Depends on its Ability to Attract and Retain Key 
Personnel 

The future success of REITCO depends in large part upon the ability of 

Proponents to attract an experienced Chief Executive Officer and senior management team to 

the Reorganized Company.  The ability to attract such individuals may be hampered by the 

uncertainty accompanying the bankruptcy proceeding, particularly the possibility of completing 

the Sale Plan alternative.  The inability to attract and retain the qualified personnel required for 

the improvement and expansion of the Reorganized Company's operations could harm 

REITCO's future business and results of operations. 

7. Risks to Recovery by Holders of Certain Claims 

Pursuant to the Reorganization Plan, holders of Claims in certain classes will 

receive payment over time.  While the Debtor believes that it will have the financial ability as 

the Reorganized Company to make such payments, numerous conditions may impact the 

Debtor's operations and future performance. 

8. Risks of Reversal on Appeal 

There are numerous appeals pending from the order of the Court approving the 

Distribution Plan and there may be additional appeals taken from decisions in the Bankruptcy 

Case.  The outcome of such appeals is unknown, but future appellate court decisions could have 

an adverse effect on the proposed Plan of Reorganization. 

9. REITCO May Fail to Qualify as a REIT 

In the event REIT treatment is elected, REITCO’s qualification as a REIT will 

depend upon its ability to meet requirements regarding its organization and ownership, 

distributions of income, the nature and diversification of its income and assets and other tests 
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imposed by the Code.  If REITCO fails to qualify as a REIT for any taxable year after electing 

REIT status, it will be subject to federal tax on its taxable income at corporate rates.  In 

addition, REITCO would generally be disqualified from treatment as a REIT for the four 

taxable years following the year of losing its REIT status.  Losing REIT status would reduce net 

earnings available for investment or distributions to shareholders because of the additional tax 

liability.  In addition, distributions to shareholders would no longer qualify for the dividends 

paid deduction and REITCO would no longer be required to make distributions.  If this occurs, 

REITCO might be required to borrow funds or liquidate some investments in order to pay the 

applicable tax. 

10. REIT Qualification Imposes Certain Business Restrictions 

To qualify as a REIT, REITCO must satisfy certain tests on an ongoing basis 

concerning, among other things, the sources of its income, nature of its assets and the amounts 

distributed to shareholders.  REITCO may be required to make distributions to shareholders at 

times when it would be more advantageous to reinvest cash in its business or when it does not 

have funds readily available to make distributions.  Compliance with the REIT requirements 

may hinder REITCO’s ability to operate solely on the basis of maximizing profits and the value 

of its stock. 

11. The Potential Tax Treatment to Claimants is Uncertain 

This Disclosure Statement includes a summary of the potential tax consequences 

to certain Claimants.  The transactions contemplated by the Reorganization Plan are unique and 

present tax issues that are largely ones of first impression.  Thus, there is no definitive authority 

regarding how certain items will be treated including, but not limited to, treatment under 

Section 1033 of the Code.  As a result, there can be no assurance that the tax treatment 

described herein will be consistent with the treatment by the Internal Revenue Service or any 

state taxing authority.  Claimants should review their own situation with their own tax advisor 

before making any of the elections described herein. 
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B. Sale Plan 

The following risk factors should be considered in evaluating the Sale Plan: 

1. The Proponents May Be Unable to Close a Transaction under the 
Sale Plan 

Although the Proponents expect the closing provided for in the definitive 

documentation entered into with a Buyer under the Sale Plan alternative will be subject only to 

limited conditions, there are factors outside the parties' control, such as governmental approvals, 

that may prevent such transaction from closing.  Moreover, it is possible that the Debtor may 

not be able to meet various closing conditions or that the Buyer will default on its obligations 

under such definitive documentation.  Consequently, the Proponents can provide no assurance 

that they will be successful in consummating a transaction under the Sale Plan alternative. 

2. The Ultimate Value of Distributions Under the Stand-Alone Plan 
May Exceed the Ultimate Value of Distributions Under a Sale Plan 

If a Sale Plan is successfully negotiated and closed, distributions under the Sale 

Plan are expected to be made in 2010 based on the proceeds received from a purchaser of the 

Holdco Properties as a result of the sale of the Holdco Property assets to such purchaser.  Under 

the Stand-Alone Plan, distributions are likely to be delayed beyond 2010 but may include 

amounts based upon the successful operation of the Holdco Properties and their eventual sale to 

a Buyer in a future year.  Any such possible future distributions under the Stand-Alone Plan are 

subject to considerable operational, market, and other risks.  However, although the certainty 

and amount of such future distributions are unknown, it is possible that the ultimate value of 

distributions received under the Stand-Alone Plan in the aggregate may exceed the ultimate 

value of the distributions received under the Sale Plan.  In addition, as a result of the Debt 

Adjustment and other factors, the ultimate value of distributions received under the Sale Plan 

may be less than expected. 



PROPOSE
D

 

Page 120 of 129 - RECEIVER'S, CRO'S AND DEBTOR'S DISCLOSURE STATEMENT 
(NOVEMBER 30, 2009) 

Tonkon Torp LLP 
888 SW Fifth Avenue, Suite 1600 

Portland, Oregon 97204 
503-221-1440 

XIX. CONCLUSION 

Proponents believe that confirmation and implementation of the Reorganization 

Plan is preferable to any of the alternatives described above because it will provide the greatest 

recoveries to holders of Allowed Claims and Interests.  Proponents believe that any alternative 

to confirmation of the Reorganization Plan, such as liquidation or attempts by another party in 

interest to file a plan of reorganization, could result in significant delays, litigation, and 

additional costs.  Consequently, Proponents urge all holders of Claims and Interests to vote to 

accept the Reorganization Plan and to evidence their acceptance by duly completing and 

returning their Ballots so that they will be received on or before ________, Pacific Standard 

Time, on __________, 2009. 

DATED:  November 30, 2009. 

TONKON TORP LLP 
 
By /s/ Albert N. Kennedy  
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Timothy J. Conway, OSB No. 851752 
Direct Dial: (503) 802-2027 
Facsimile: (503) 972-3727 
E-Mail: tim.conway@tonkon.com 
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